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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


AMERICAN FEDERATION OF TELEVISION) 
AND RADIO ARTISTS, AFL-CIO, 
KANSAS CITY LOCAL, 


Vv. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


) 

) 
Petitioner, No. 21,153 

) 

) 

) 

) 


PREHEARING CONFERENCE STIPULATION — 

Pursuant to Rule 38(k) of the Rules of this Court, the parties, 
subject to the approval of the Court,hereby stipulate as follows with 
respect to the issues, the procedures, and the filing of a joint appendix 
here. 

I. THE ISSUE 

Whether the Board erred in refusing to find that Taft Broadcasting 
Company violated Section 8(a)(5) and (i) of the Act by unilaterally 
changing conditions of employment. | 

Il. THE JOINT APPENDIX 

1. The record in this case shall be reduced to a joint appendix 
to be comprised of the materials each party may designate, and each 
party will pay the printer directly for its share of the printing cost and 
mailing expenses. The Union shall include in its designation the Board's 
Decision and Order, the Trial Examiner's Decision, this stipulation and 
the Court's order thereon. If the Company and the Board designate 
the same materials, they shall divide the costs of printing that 
material. : 
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2. The Union shall serve its designation at the time it serves its 
brief upon the Board; and the Board and Company shall serve their 
respective designations, if any, within ten days thereafter. Forty copies 
of the joint appendix shall be printed under this stipulation, the required 
number of copies to be filed with the Court and the remaining copies 
to be divided equally among the parties. The Union shall be responsible 
for printing and filing the joint appendix, which it will file by the date 
its reply brief is due. 

3. In order to assure that the filing of the briefs will not be 
delayed by any delay in the printing of the joint appendix, the parties 
agree that the briefs may initially be filed in typewritten form with 
record references to the original transcripts and exhibits. Printed copies 
of all briefs shall be filed and served by the date the Union's reply brief 
is due. 

4. It is further agreed that the parties and the Court may refer 
to any portion of the original transcripts or record or exhibits herein 


which has not been printed or reproduced, it being understood that any 
portions of the record thus referred to will be printed in a supplemental 
joint appendix if the Court so directs. 


/s/ Marcel Mallet- Prevost 


Marcel Mallet- Prevost 

Assistant General Counsel 

NATIONAL LABOR RELATIONS 
BOARD 


Dated at Washington, D.C. 
this 22nd day of August, 1967 


[Filed September 12, 1967] 


Before: Bazelon, Chief Judge,in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having sub- 
mitted their stipulation pursuant to Rule 38(k) of the General Rules 
of this Court, and the stipulation having been considered, the stipulation 
is approved, and it is | 


ORDERED that the stipulation shall control further proceedings 
in this case unless modified by further order of this court, and that the 
stipulation and this order shall be printed in the joint appendix herein. 
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EXCERPTS FROM TRANSCRIPT OF HEARING 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Seventeenth Region 


In the Matter of: 


TAFT BROADCASTING CO., 
WDAF AM-FM TV, 


and Case No. 17-CA-2800 


AMERICAN FEDERATION OF 
TELEVISION AND RADIO ARTISTS, 
AFL-CIO, KANSAS CITy [LOCAL] ) 


Room 601, 

610 Federal Building, 

601 East Twelfth Street, 
Kansas City, Missouri, 64106 
Tuesday, April 5, 1966. 


The above-entitled matter came on for hearing, pursuant to notice, 


at 10 o'clock a.m. 
BEFORE: 

PAUL E. WEIL, Trial Examiner. 
APPEARANCES: 


ROBERT L. UHLIG, Esq., 610 Federal Building, 601 East 
Twelfth Street, Kansas City 
Missouri, appearing as counsel 
for General Counsel. 


CHARLES W. TOOMEY,Esq., 610 Federal Building, 601 East 
Twelfth Street, Kansas City, 
Missouri, appearing as counsel 
for General Counsel. 


C.DAVIDWHIPPLE, Esq., 1111 Grand Building, Kansas City 
Missouri, appearing on behalf of 
American Federation of Television 
and Radio Artists, AFL-CIO, 
Kansas City Local, the Charging 
Party. 


5 | 

DAVID H. SCHNABEL, 1006 Grand Avenue, Kansas City, 
Missouri, appearing on behalf of 
American Federation of Television 
and Radio. Artists, AFL-CIO, 
Kansas City Local, the Charging 
Party. 

JAMES R.WILLARD, Esq., of the firm of Spencer, Fane, 
Britt & Browne, 1000 Power & 
Light Building, Kansas City, 
Missouri, appearing on behalf of 
Taft Broadcasting Company? 
the Respondent. 


HARRY L. BROWNE, Esq., of the firm of Spencer, Fane, 
Britt & Browne, 1000 Power & 
Light Building, Kansas City, 
Missouri, appearing on behalf 
of Taft Broadcasting Company, 
the Respondent. 


TRIAL EXAMINER WEIL: The hearing will be in order. 

This is a formal hearing before the National Labor Relations 
Board in the matter of Taft Broadcasting Co., WDAF AM- FM TV, 
Case No. 17-CA-2800. 

The Trial Examiner conducting this hearing is Paul E. Weil. 

Will counsel and other representatives, commencing with the 


general counsel, please state their appearances for the record, 

R. UHLIG: For the General Counsel, Robert L. Uhlig and 
Charles W. Toomey, 610 Federal Building, 601 East Twelfth Street, 
Kansas City, Missouri. | 


TRIAL EXAMINER: For the Respondent. 

MR. WILLARD: For the Respondent, Harry L. Browne and 
James R. Willard, of the firm of Spencer, Fane, Britt and Browne, 
1000 Power and Light Building, Kansas City, Missouri. : 

TRIAL EXAMINER: The Charging Party. | 

MR. WHIPPLE: C. David Whipple, 1111 Grand Building, Kansas 
City, Missouri, and David H. Schnabel, 1006 Grand Avenue, Kansas 
City, Missouri. | 


* * 
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(The documents above referred to were marked 
| marked General Counsel's Exhibits Nos. 1-A 
‘through 1-L, inclusive, for identification.) 


MR. UHLIG: I would like to offer in evidence Exhibits Nos. 1-A 
to 1-L. 

MR. WILLARD: Respondent has no objection. 

MR. WHIPPLE: The Charging Party has no objection. 

TRIAL EXAMINER: They will be received. 


(The documents above referred to, heretofore 
marked General Counsel's Exhibits Nos. 1-A 
through 1-L inclusive, were received in evidence.) 


TRIAL EXAMINER: Off the record. 
sd * * 
DAVID H. SCHNABEL 
was called as a witness by and on behalf of the General Counsel 

and, having been first duly sworn, was examined and testified 
as follows: 

TRIAL EXAMINER: Give your name and address to the reporter. 

THE WITNESS: David H. Schnabel, 1006 Grand Avenue, 
Kansas City, Missouri. 

* * * 
DIRECT EXAMINATION 
BY MR. UHLIG: 

Q. Will you briefly state your occupation, Mr. Schnabel? 

A. Iam executive secretary of the Kansas City Local, American 
Federation of Television and Radio Artists. 

Q. That is the charging party in this case? A. Right. 

Q. How long have you held the position? A. Since 1959. 

Q. Will you briefly describe your duties? A. As executive 
secretary of the local, Iam responsible for the day-to-day administration 
of the local's office, the administration, negotiations of all contracts 
the local has with various employers. 


7 


Q. How long have you represented members of your local 
employed at WDAF here in Kansas City, Missouri? A. I have represented 

them as executive secretary ever since I have had the position, 
since 1959. The local has represented them for 15 or 16 years, I guess. 

Q. That was prior to the purchase of the station by Taft Broad- 
casting Company? A. Correct. 

Q. When, if you know, did Taft assume ownership of WDAF here 
in Kansas City? A. April 1, 1964. 

Q. Was there in existence at that time a collective bargaining 
agreement between WDAF here and your local? A. There was. 

MR. UHLIG: Please mark this document General Counsel's 
Exhibit No. 2. 


(The document above referred to was marked 
General Counsel's Exhibit No. 2 for | 
identification.) 


Q. (By Mr. Uhlig:) Mr. Schnabel, I will hand you what has been 
marked as General Counsel's Exhibit No. 2 and ask you if that is the 
contract that was in existence at WDAF at the time Taft purchased the 
station. A. It is. | 

Q. Did the Taft Broadcasting Company assume that contract ? 
A. They did. | 

MR. UHLIG: I introduce at this time General Counsel's Exhibit 
No. 2. | 

TRIAL EXAMINER: Are there any objections? 

MR. WILLARD: No objections. 

MR. WHIPPLE: No objections. 

TRIAL EXAMINER: General Counsel's Exhibit No. 2 will be 
received. 


(The document above referred to, heretofore 
marked General Counsel's Exhibit No. 2, was 
received in evidence.) 
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Q. (By Mr. Uhlig:) Did Taft Broadcasting Company thereafter 
notify you that they desired to terminate that contract by letter dated 
May 20, as I recall, 1965? 

MR. UHLIG: Will you mark this, please, as Exhibit No. 3. 


(The document above referred to was marked 
General Counsel's Exhibit No. 3 for 
identification.) 


Q. (By Mr. Uhlig:) Iwill hand you what has been marked as 
General Counsel's Exhibit No. 3 and ask you if that is the notification 
you received. A. It is. 

MR. UHLIG: At this time I offer into evidence General Counsel's 
Exhibit No. 3. 

MR. WILLARD: No objection. 

MR. WHIPPLE: No objection. 

TRIAL EXAMINER: General Counsel's Exhibit No. 3 will be 
received. 


(The document above referred to, heretofore 
marked General Counsel's Exhibit No. 3, was 
received in evidence.) 


Q. (By Mr. Uhlig:) Did you respond to that communication, Mr. 
Schnabel? A. I did. 

Q. In your discussion with the company, were there negotiation 
meetings set? A. Yes; in the letter of May 20, from the company, the 
company had requested the start of negotiations on a new contract the 
first of June. I answered the company, acknowledging receipt of that 


letter, advising them that being a one-man office and then being involved 


in a rather protracted negotiation with another station that the demands 
on my time were very heavy and that I did not have and would not have 
for some time any contract proposals to submit, but that if the company 
wanted to start negotiations the first of June, I would make myself 
available. 
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Q. When was the first negotiation meeting held with WDAF here 
in Kansas City? A. June 4, 1965. 

Q. Where was that meeting held? A. At the Federal Mediation 
and Conciliation Service offices. 

Q. Do you have your notes there with you that you are refreshing 
your recollection with? A. Yes, IT have. 


Q. Were those notes made at these various meetings? | A. They 


were. 

Q. And did you, at my suggestion, index and underline so we 

could go through this testimony with those notes? A. Yes, sir. 
* * * * * 

Q. At this meeting on June 4 in the Federal Mediation and 
Conciliation office, who was present for the company? A. Bob 
Wormington, general manager of WDAF, and Nick Bolton, general 
manager of WDAF Radio AM and FM. 

Q. Who was there for the union? A. Myself. 

Q. Briefly what occurred at that meeting? A. Mr. Wormington 
asked me if I had a proposal, contract proposal, and I told him I did 
not because of the demands on my time Hdd AbhAGA/[atténdant]to [tne Jprolong[ed 
negotiations with another station, that I probably wouldn't have for 
several weeks. I asked them if they had a proposal and they said no. 
We discussed the sites of meetings, whether we would hold them at the 
mediation office. Mr. Wormington advised me that he would prefer not 
to meet there, prefer that I would meet at the station or at a hotel some 
place. I told him that I didn't really see the justification of spending the 
money of the local for hotels and would prefer to meet at the mediation 

offices. | 

The company advised me that they were in the process of drawing 
up a proposal and should have it shortly and that the proposal would 
basically change areas, such as manning requirements, management 
requirements, and the no-strike provisions of the contract. | we agreed 
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to meet again June 24 at WDAF and the company representatives 
advised me at that time they might choose to give me a company contract 
proposal whether or not the union had a contract proposal ready. 
* * sd * * 

Q. Proceed. A. We adjourned at about 12 o'clock. 

Q. Was this meeting on June 24 held? A. It was. 

Q. This was at the WDAF station? A. It was. 

Q. Were the same parties present? A. Yes, the same parties 
and also Martha Spalding, Bob Wormington's secretary, was present 
at that meeting. 


Q. Who was present for the union at that meeting? A. Myself. 


Q. What occurred at that meeting? A. The company gave mea 
contract proposal. I hastily looked through it and Mr. Wormington 
quickly ran through the proposals and listed the sections that represented 
changes in that proposal, changes from the then current contract, and 
we adjourned about 3:30. 

MR. UHLIG: Will you mark this as General Counsel's Exhibit 
No. 4. 


(The document above referred to was marked 
General Counsel's Exhibit No. 4 for 
identification.) 


MR. WILLARD: Excuse me. I didn't get the time. 

THE WITNESS: I said we adjourned about 3:30. 

Q. (By Mr. Uhlig:) Mr. Schnabel, I will hand you what has been 
marked for identification as General Counsel's Exhibit No. 4 and ask 
you if that is the company proposal you received at that meeting. 

* * * * * 

MR. UHLIG: At this time I offer into evidence General Counsel's 

Exhibit No. 4. 


* * * * 


TRIAL EXAMINER: I will receive the exhibit. 
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(The document above referred to, heretofore 
marked General Counsel's Exhibit No. 4, was 
received in evidence.) 


* * * * * 

Q. (By Mr. Uhlig:) In General Counsel's Exhibit No. 4, the 
company proposal, was there any proposal on director- coordinators 
in that proposed contract? A. No, there was not. 

Q. Were director-coordinators covered under the old contract? 
A. Yes, they had been, under the contract that they had at that time. 

Q. They were and are members of your local? A. Correct. 

Q. Directing your attention to July 26, 1965, do you know whether 
or not there was a unit clarification filed by the respondent in regard 
to WDAF? A. Yes, there was. 

MR. UHLIG: Would you mark this as General Counsel's Exhibit 
No. 5? 


(The document above referred to was marked 
General Counsel's Exhibit No. 5 for | 
identification.) 


Q. (By Mr. Uhlig:) Mr. Schnabel, I hand you what has been marked 
as General Counsel's Exhibit No. 5 and ask you if that is a true and 


correct copy of the unit clarification petition that was filed and served 


on you? A. Yes, it is. 
MR. WILLARD: No objection. 
MR. UHLIG: At this time we offer General Counsel's Exhibit 
5 in the record. 
MR. WILLARD: No objection. 
TRIAL EXAMINER: General Counsel's Exhibit No. 5 will be 
received. 


(The document above referred to, heretofore 
marked General Counsel's Exhibit No. 5,was 
received in evidence.) 


Q. (By Mr. Uhlig:) In Case 17-UC-3, was there a decision and 
clarification of the bargaining unit issued on or about October 13, 1965? 
A. Yes, there was. 

MR. UHLIG: Mark that as Exhibit No. 6. 


(The document above referred to, was marked 
General Counsel's Exhibit No. 6 for identification.) 
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Q. (By Mr. Uhlig:) I will hand you what has been marked as 
General Counsel's Exhibit No. 6 and ask you if that is the decision 
and clarification of the bargaining unit that was issued in that case. 
A. Yes, it is. 

MR. UHLIG: At this time I offer into evidence General Counsel's 
Exhibit No. 6. 

* * * * 
TRIAL EXAMINER: The exhibit is received. 


(The document above referred to, heretofore 
marked General Counsel's Exhibit No. 6, was 
received in evidence.) 


Q. (By Mr. Uhlig:) Do you know whether or not there was a 
request for review filed on that occasion? 


MR. UHLIG: Please mark these as General Counsel's exhibits. 


(The document above referred to was marked 
General Counsel's Exhibit No. 7 for identification .) 


Q. (By Mr. Uhlig:) Mr. Schnabel, I will hand you General 
Counsel's Exhibit No. 7 and ask you if that is the notification received 


from the Board on the request for review. A. Yes. The notice 


actually went to our attorney, David Whipple, but this is the notice that 
we received on it. 

MR. UHLIG: At this time I offer into evidence General Counsel's 
Exhibit No. 7. 

MR. WILLARD: I have no objection, but I would like noted on the 
record that the date is December 8, 1965, as it is nearly illegible. I 
ask General Counsel to stipulate that is the date. 

Q. (By Mr. Uhlig:) Is this December 8, Mr. Schnabel? A. Yes. 

MR. UHLIG: Yes, we will stipulate it was received on 
December 8, 1965. 

TRIAL EXAMINER: General Counsel's Exhibit No. 7 is 
received in evidence. 


(The document above referred to, heretofore 
marked General Counsel's Exhibit No. 7, was 
received in evidence.) 


Q. (By Mr. Uhlig:) After this meeting on June 24, when was the 
next meeting held with the company, Mr. Schnabel? A. August 24. 
Q. How did that August 24 date meeting come about? A. It was 


mutually agreed between the parties. 
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Q. Where was the meeting held? A. WDAF. 

Q. Who was present for the company at that meeting? A. Mr. 
Wormington, Ed Giller, program director of WDAF Radio, Bill 
Wormington, program manager of WDAF-TV, and John McClay, 

executive vice-president of Taft Broadcasting, Cincinnati. 

Q. Who represented the union at that meeting? A. I represented 
the union and also in attendance were members of the bargaining unit, 
Martin Gray, Bob Musburger, Murray Nolte, Harold aes 5 ohn Baker, 
Ken Robinson. 

MR. WHIPPLE: Who was that before Ken Robinson? 

THE WITNESS: John Baker. 

Q. (By Mr. Uhlig:) Is that Baker or Beatty? A. Baker. 

Q. Briefly what occurred at that meeting? A. The meeting 
started about 10 o'clock. I told the company representatives that I had 
reviewed their contract proposals that had been given to me J une 24 
and that because I found it to be so grossly different than the current 
contract and found many areas of it I didn't really feel I understood. I 
prepared in advance a list of questions on their proposal and told them 
that I would like to ask these questions and get their explanation of their 
contract proposals. I also asked the company representatives who would 
represent WDAF in the negotiations. I was told that Bob Wormington 
and Nick Bolton would represent the company. I told the company that 
I would represent the union in the negotiations. I then proceeded to 
ask the questions with respect to the company contract proposal that I 
had prepared beforehand. : 

Q. How big was this list of questions you prepared? i“ Thirty- 


eight pages. I allowed space for noting the answers after each 
question. 


Q. All right. Go ahead. You started asking the questions, and 
then what happened? A. After I had gotten through about 28 pages of the 
38, the company asked for a caucus. They left the room. When they 
returned everyone was present for the company except Mr. McClay. 

Mr. Wormington told me I was not bargaining, I was just asking questions, 
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Iwas not bargaining because I was not agreeing to any of the company's 


proposals as we went over the items or telling the company what I would 
agree to. I again told Mr. Wormington the purpose of my asking the 
questions was an attempt to understand as best I could the company's 
proposal so I could be in a position to bargain intelligently on it and 
suggested that it would be in the best interest of all concerned that we 
go ahead and finish the balance of the questions that Ihad. The company 
representatives refused to do that, wanted to adjourn. 

MR. WILLARD: Iam going to object to that. Let's get down to 
what the representatives said. 

TRIAL EXAMINER: I will sustain the objection. 

Q. (By Mr. Uhlig:) Who told you that? A. Mr. Wormington told 
me they did not want to go any further with respect to answering these 
questions. 

Q. Mr. Schnabel, was there any discussion of the Taft profit- 

sharing plan at that meeting or the Taft pension plan? A. Yes, 
there was by virtue of the questions I had asked. In going through the 
company proposal there was reference to excluding members of the 
bargaining unit from company profit sharing and welfare plans. I asked 
the company for a copy of any company welfare or pension plans. 

Q. What did they say to that? A. They said they would get me 
copies of the documents. I also asked the company for information on 
sick leave benefits and policies, in other words, the sick leave policies 
at the station and also the administration practices -- 

* * * * * 

Q. Go ahead. You asked the company representatives what? 
A. Where do you want me to start? I asked the company for any 
pension or welfare plans. I asked them for copies for information on 

sick leave, information with respect to policy, and also the 
administration or practice with respect to sick leave. 


* * * * 


15 


TRIAL EXAMINER: I think at this point I am going to be asked 
to make a finding on what he said. He has summarized almost all of 
his testimony about this meeting. I know he discussed certain fields. 
If it is important or if you propose to depend on what anybody said, then 
Iam not going to be able to tell it from this man's testimony, 

* * * * * 

Q. (By Mr. Uhlig:) To go back, who did you ask for i information? 
A. Iasked Mr. Wormington. 

Q. What did you say tohim? A. Let me go to my prepared minutes 
here, or prepared questions. 

Q. Just your best recollection of what you said and what answer 
they made. A. My prepared question is "What is the ee sick leave 
policy of the company?". Iasked Mr. Wormington to provide me with a 

copy of the official company's sick leave policy currently in 
effect. Mr. Wormington said he would do that. I asked what was ne 
sick leave policy in effect with WDAF prior to February 24, 1964; fo 
the date Taft took the station over. I asked if the company would provide 
me a copy, with that official copy in evidence. 


on] 


Q. What answer did you receive and from whom? A. Mr. 
Wormington said he would get that information for me. I asked the 


company to provide me with payment to employees while off | sick prior 
to February 24 and subsequent to February 24, 1964. | 

Q. Who answered that question? A. Mr. Wormington said that he 
would get the information for me. 


Q. What else occurred at that meeting? A. The company 's 
proposal contained a provision for mandatory retirement at age 60. 
I asked the company what motivates that -- 

Q. (Interrupting) Who did you ask? A. Mr. Wormington 

Q. What did you ask? A. Iasked Mr. Wormington what 
motivated that proposal for retirement at age 60. Iwas told by 
Mr. Wormington it was Taft's policy, tracing to the Taft policy 
pension plan. I asked Mr. Wormington for a copy of the Taft pension 
plan at that time. | 
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Q. What reply was made? A. I was told they would get me a copy 
of the Taft pension plan. 

Q. When did that meeting adjourn? A. As I said earlier, after the 
company had caucused the meeting adjourned at 2:30. 

Q. When was the next meeting held? A. The next meeting was 
held September 9. 

Q. Where was that meeting held? A. At WDAF. 

Q. Were the same people present for the company? A. No, Mr. 
McClay was not present. Mr. Giller was not present. 

Q. You were present for the union? A. Yes. 

Q. Anyone else? A. Martin Gray, Fred Everette, Charles Jones 
and John Baker. That was the bargaining unit present as observers. 

MR, WILLARD: What was that last name, sir? 

THE WITNESS: John Baker. 

Q. (By Mr. Uhlig:) Briefly, what occurred at that meeting, Mr. 
Schnabel? A. I gave to the company a union contract proposal dated 
September 7, 1965. 

MR. UHLIG: Mark this as General Counsel's Exhibit No. 8. 


(The document above referred to was marked 
' General Counsel's Exhibit No. 8 for 
identification.) 


Q. (By Mr. Uhlig:) Who did you give this to? A. I gave it to 
Mr. Wormington. 

TRIAL EXAMINER: Mr. Uhlig, may I interrupt. 

Mr. Witness, were there two people named Wormington present ? 

THE WITNESS: Yes, sometimes. They are twin brothers. 

TRIAL EXAMINER: When you say Mister, which one are you 
referring to? 


* * * * * 


THE WITNESS: (interrupting): Iam referring to Bob Wormington. 

TRIAL EXAMINER: Thank you. 

Q. (By Mr. Uhlig:) Did Bill Wormington attend or do any 
negotiating in these meetings? A. Bill Wormington did attend a few 
sessions. 
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Q. But the spokesman for the company was Bob wecetieiee? 

A. Bob Wormington and Nick Bolton. 

Q. I will hand you what has been marked as General Counsel's 
Exhibit No. 8 and I will ask you if that is the proposal you gave the 
company at that meeting? A. Yes, it is. : 

MR. UHLIG: At this time I offer in evidence General Couns’ 
Exhibit No. 8. 

TRIAL EXAMINER: Any objections? 

MR. WILLARD: No objections. 

MR. WHIPPLE: No objections. 

TRIAL EXAMINER: General Counsel's Exhibit No. 8 is received. 


(The document above referred to, heretofore 
marked General Counsel's Exhibit No. 8 was 
received in evidence.) 


Q. (By Mr. Uhlig:) Briefly what occurred at that meeting? What 
did you say and what did the company representatives say and who said 
what, Mr. Schnabel? A. After I had given Mr. Wormington the copy 
of the union proposal I stated that I would like to go through and complete 


the questions that I had prepared in advance and was not able to get 
through with at the preceding meeting. , 

Q. This was in regard to the company proposal? A. Correct. We 
did go through then and finish the balance of the pages of questions that 
I had prepared in advance. Among those questions was the question with 


respect to why the company made no reference to money in their proposal, 
and I asked the company when the company would complete their 
proposal by adding money items. 2 

Q. Who answered that question? A. Mr. Wormington. 

Q. What did he say? A. Mr. Wormington said they were working - 
on the proposal and would have it shortly. Also, among the questions that 
I asked was why there was no provision in the company’ s proposal with 
respect to the director-coordinators. I was told by Mr. Wormington that 
that portion had been left blank pending the outcome of the uC case then 
pending. We agreed to meet again on September 16. Mr. Wormington told 
me that the company would have its money proposal eal at that time 
and we adjourned about 5 o'clock. 
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Q. Was this meeting of September 16 held? A. No, it was not. 

Q. How was it cancelled? A. On the morning of September 16, 
Mr. Wormington telephoned me and told me that the company did not have 
its money proposal ready yet, so we agreed to cancel that meeting and 
we agreed to meet, then, again on September 21. 

Q. Was the meeting of September 21 held? A. Yes, it was. 

Q. Where was that held? A. At WDAF. 

Q. Who represented the company at that meeting, Mr. Schnabel? 
A. Nick Bolton and Bob Wormington. 

Q. You represented the union? A. Correct. 

Q. Briefly, what occurred at that meeting? What was the 
discussion? What did you say and what did they reply? A. The company, 
Mr. Wormington, said they would like to go over the union's proposal, 
and the company asked me questions on the union's proposal. We 
discussed pensions and welfare contributions in the union's proposal, 
which called for an increase in the maximum annual contributions, and 
in the course of that conversation the matter of the Taft profit-sharing 
plan came up again. 

Q. How did that come up? A. Mr. Wormington asked me if we 
wanted the AFTRA pension and welfare plan and the company plans also. 
I told him I didn't know, I would have to see the company's plans, I did 
not know anything about them, I would like to have a copy of the Taft 
retirement plan. 

Q. What did he say to that? A. Mr. Wormington told me that, as 
far as he knew, there was no copy. At that time the station did not know 


what retirement or pension plan would be put into effect, but some plan 
would be put into effect. Itold Mr. Wormington that I had information 
that back in June the station had sent a letter to business agents 


of other unions representing employees of WDAF with respect to a 
retirement plan of some sort and told him "I would like to have a copy 
of that letter? 

Q. What did he reply? A. He told me he would get me a copy of 
that letter. 
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Q. Was there any discussion on sick leave at that meeting? 


A. Yes, there was. | 

Q. How did that come about? A. The company had proposed a 
change in the sick leave provision of the then current contract. In our 
proposal we had reserved on sick leave because we wanted information 
with respect to sick leave policies and practices before we would be in 


a position to make a proposal on sick leave. 


* * * * * | 

Q. What did you say to the company representatives about sick 
leave and what did they say to you, Dave, and who said it? A. I told 
them-- 

Q. (Interrupting): Whom did you tell? A. Mr. Wormington and 
Mr. Bolton. They were both present. 

Q. What did you say tothem? A. I told them on sick leave that 
we weren't looking for any improvement in sick leave, but we also were 
not looking for any diminution in sick leave benefits, and I told them that 
I thought their proposal was a diminution. They told me they thought it 
have i em Gee on sick leave before that time and ee that 
the company get that information for me. 

Q. What answer did he make to that? A. I was told by Mr. Bolton 
that they would check into it and try to get the information for me. 

Q. What else occurred at that meeting? A. I asked the company 
if they had their money proposal all ready. 

Q. Who answered that? A. Mr. Wormington. : 

Q. What did he say? A. He said no, they did not. He said they 
had not completed working it out yet. I told Mr. Wormington I just 
really could not fathom a company proposal such as the one they 


was act a diminution, I told them in order to find out we would have to 


presented us, in such a complete broad scope, calling for some changes, 
everything being devised by a company without, at the same time, giving 

very considerable thought to and in making determinations what 
money proposals they would make, and I just didn't understand why it was 
taking so long to get the money proposals. 
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Q. Did they reply to that? A. Mr. Wormington said he would get 
it to me as soon as they could at that time. That meeting went until about 
5 o'clock in the afternoon. 

MR. BROWNE: When did it start? 

THE WIINESS: The meeting started about 2 o'clock. It adjourned 
about 5:25 with the agreement to meet again at 2 p.m. Wednesday, the 
22nd, the next day. 

* * * * * 

Q. (By Mr. Uhlig:) Did this meeting of September 22 take place 
then? A. Yes, it did. 

Q. Where was that meeting held? A. At WDAF. 

Q. Were the same people present for the company? A. Yes, Mr. 
Bob Wormington, Nick Bolton, and also Ed Giller, sat in for a while. 

Q. You were present for the union? A. Yes. 

Q. Anyone else? A. Martin Gray was also present, and Gene 
Davis for a short time. 

Q> Mr. Schnabel, briefly tell us what occurred at that meeting, 


what you said and what the company representatives said. A. The 
meeting started about 2:30 in the afternoon. We discussed sick leave. 
The company had sent me a letter under date of September 1 outlining 
the sick leave policy. I told the company that the sick leave policy that 


they had sent me was the then current Taft sick leave policy and that I 
also wanted the sick leave policy that was in effect on the execution date 
of the then current agreement. 
Q. All right. Whom did you tellthat to? A. Mr. Wormington. 
Q. What answer did he make? A. He said he would try to get 
it to me. He said he did not think, however, that there was a published 
sick leave policy under the owners that owned the station at that time. 
I told the company I wanted information on sick leave practices, in 
other words, what had been paid in sick leave during the term that 
Taft had owned the station and also as far back as the execution date of 
the prior agreement so as to ascertain what the policy was under the 
prior owners and at the time that the then contract was executed. 


* * * * * 
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Q. (Interrupting): Go ahead and continue, Mr. Schnabel, what 
else occurred at that meeting, or what answer did they make to your 
request for sick leave information? A. Mr. Wormington told me that 
they would try to get that information for me. The company modified, 
Mr. Wormington stated that the company would modify, their proposal on 
sick leave to provide that any change in the then current sick leave 
policy would be more favorable to the employees, not less favorable. 

Q. All right. What else was said? A. I told Mr. Wormington that 
we couldn't agree to that amended company proposal because the édrapaldy [unio: 
had to have the documented information on sick leave that had been paid 
in the past to employees in the station in order to ascertain whether the 

company’s proposal is an improvement or diminution of sick leave 
benefits. | 

Q. Was there any discussion on layoff or lockout at that meeting? 
A. Yes. The union had been reviewing the company's proposal. I pointed 
out that their proposal contained no layoff or provision covering layoff 
or provision covering lockout. I was told by the company representatives 
that they would submit language on those two points. I also again asked — 
the company for their proposal on money. They said they did not have it. 

Q. Who said that? A. Mr. Wormington said they did not have it. 

Q. All right. A. I also asked them for a proposal on director- 
coordinators. Mr. Wormington said they would prefer to await the 
decision in the unit clarification proceeding. That meeting adjourned 
at about 5:50. 

Q. The next meeting was held when? A. September 30. 

Q. And this was held out at the radio station? A. At WDAF, yes. 


Q. Were the same people present for the company? A. Bob 


Wormington, Bill Wormington, and Ed Giller was present for the company. 
Q. Who was present for the union? A. Myself. 
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Q. Briefly tell us what occurred at that meeting. What was said, 
and summarize where you have to, Mr. Schnabel. A. Myself on behalf 
of the union and the company representatives reviewed the company 
proposal and the union proposal, comparing the two to the then current 
contract to see what areas either party was seeking change in and to see 
what areas of agreement there were. That took a considerable length of 
time. During that review of the proposals as to the then current contract, 
there were some changes made in the proposals of the two parties. The 
contract that was in existence at that time was due to expire at midnight 
that night. We discussed an extension of that present agreement and 
agreed to, or the company proposed an extension #¢ [of] the agreement, 
actually, and we gyautét/ [drafted] an extension agreement. I told them 
that I would want to check the actual extension agreement, the documents 
itself, with our attorney and would get back to them before midnight that 
night with respect to any changes that we might want to make in the 
extension agreement. We did not want to make any changes in it and we 
did execute later that evening an extension of the current contract on a 
15-day notice basis. 

Q. At that meeting on the 30th, were there any agreements reached 
at that meeting? A. Yes, there were some agreements reached, some 


areas one or the other parties had proposed change in they modified 


their position to leave it as per the old agreement. I would consider that 
agreement as no one sought change in it. 

MR, WILLARD: I object to that. 

TRIAL EXAMINER: Strike from the words "I would consider". 

Q. (By Mr. Uhlig:) How about preparation time, was there any 
agreement reached on that? A. Yes, in that the company had proposed 
change in that provision and during this meeting agreed to leave it as it 
was in the prior agreement. 

Q. You and the company officials agreed to that? A. Yes, correct. 


* * * x * 
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Q. What did you agree to as preparation time at that meeting? 

TRIAL EXAMINER: What do you mean by ees time"? 

MR. WILLARD: That is what I don't know. 

THE WITNESS: The contract that was in effect had a Bperision 
guaranteeing adequate preparation time, preparation for performance. 
The company's proposal as originally submitted called for a change 

in that provision of the then current agreement. The company, 
at this meeting, withdrew their proposal for change and we aereed to 
leave it as it was in the then current agreement. 

Also, on outside employment the then current agreement had a 
provision covering right of employees in the bargaining unit to work for 
other employers. That was called outside employment. The company 
had proposed a change in that provision and at this meee withdrew that 
proposal for change. 

Q. (By Mr. Uhlig:) Was it agreed to leave it as it was in the old 
contract? A. It was. 


Q. Who agreed to that for the company? A. Mr. Wormington. 
* * * = * 


Q. When you mentioned company representatives, you have Bob 

Wormington and Nick Bolton there. Who were you talking to the 
majority of the time. A. The vast majority of the time to Mr. Bob 
Wormington. Mr. Wormington was doing the speaking for the company. 
Mr. Bolton rarely said anything in these meetings except where the sub- 
ject matter was peculiarly to radio only. 


Q. But primarily, Wormington was the spokesman for the com- 
pany? A. Correct. 

Q. What did you say to Wormington about director-coordinators? 
A. Itold Mr. Wormington I would like the company to submit a proposal 
in the area of director-coordinators, and also I found it difficult to 
consider their proposal complete when they had not put in money matters, 
and, secondly, they had the whole section of director-coordinators void. 
The second was the company proposal of the deletion of the director- 
coordinator provision depending on the determination in the then unit 
clarification proceeding. 
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Q. All right. A. As I say, we entered into an extension of the 
contract on a 15-day notice provision. That meeting broke up about 
1:40 in the afternoon. 

Q. All right. When was the next meeting held? A. October 7. 

Q. Was this held out at the station also? A. Yes, it was. 

Q. Were Wormington and Bolton present for the company? 

A. Mr. Bob Wormington and Bill Wormington were present. Ed Giller 
was present. 

Q. Who was present for the union? A. Myself and Martin Gray. 

Q. At that meeting what did you say and what did the company 
representatives say? A. The meeting started about 2:15. I asked 
Mr. Wormington if he would-- 

Q. (Interrupting): Which one, both were present? A. Again, if 
Bob and Bill are present, it would be Bob unless I gd [say] otherwise. 

Q. You asked Bob Wormington what? A. If he had the information 
on sick leave that we had requested; he said no. We discussed some 


grievances that had arisen under the then current contract for a 
considerable length of time and the balance of that meeting was devoted 
to the discussion of those grievances rather than to negotiations on the 


contract. The meeting broke up-- 

Q. (Interrupting): Was there any discussion at that meeting about 
the Taft plan, the Taft pension plan? A. On the 7th? 

Q. Right. A. Not according to my notes at that meeting, no. 
The meeting was primarily, almost exclusively, devoted to the dis- 

cussion of grievances under the then current contract. 

Q. You say that meeting broke up at what time? A. At 4:55. 

Q. All right. When was the next meeting set, then, Mr. Schnabel? 
A. For November 11. 

Q. October 11? A. Iam sorry, October 11. 

Q. That meeting was held out at WDAF station? A. Correct. 

Q. What time did it start? A. About 1:20. 
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Q. Inthe afternoon? A. Correct. 

Q. Who was present for the company? A. Mr. Bolton and Mr. 
Giller. 

Q. And who was present for the union? A. Myself and Bill 
Griffith. 

Q. Briefly, what occurred at that meeting? A. We discussed 
the recognition clause of the then current contract and the proposals 
of the company and the union with respect to that clause. I told Mr. 
Bolton that the union would be agreeable to combining-- actually in the 
then current contract the recognition clause was contained in two parts 
of the contract--I told Mr. Bolton that we would be agreeable to 
coxibining the two parts into oné section, making that section into the 

recognition provision. Basically that was all that was discussed 
at that meeting. We adjourned at 3:45 after having set up a series of 
additional, scheduling a series of additional meetings. | 

Q. All right. The next meeting, then, was held October 11, 1965? 
A. No; that was October 11. The next meeting was October 15. 

Q. October 15. And that was held out at the radio station, also? 
A. Correct. 

Q. Who was present for the company at that meeting? A. Mr. 
Bolton, Bob Wormington, Bill Wormington and Ed Giller. | 

Q. And you were present for the union? A. Correct; myself, 
Martin Gray and Bob Musburger. : 

Q. All right. What occurred at that meeting? A. The meeting 
started about 1:45. We discussed again at length the recognition 
provision of the proposal by the various parties. Itold Mr. Wormington 
in view of the fact the Regional Director had, just prior to this meeting, 
two days, I believe, the 13th, made his decision in the unit clarification 
case involving WDAF, and since in that decision the Regional Director 

had held the director-coordinators were part of the bargaining unit, I 
asked Mr. Wormington if the company would, and when the company 
would, submit a proposal on director- coordinators. Mr. Wormington 


told me the company would prepare same and would have it ready sometime 
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the following week. Mr. Wormington advised me the proposal on director- 
coordinator would not involve much, if any, change in the status quo. 
* * * * * 

Q. What else occurred at that meeting? A. I told the company 
that I found it difficult to negotiate on the basis that we were trying to 
negotiate language in advance of substance and I suggested that we might 
be able to expedite matters if the company would tell us in the areas of 
changes that they were seeking exactly what the problem was and then 
we could see if we could find some mutually agreeable solution to the 
problem and then put that solution into language. I told the company that 
I felt we were just pretty well hamstringing ourselves by negotiating 
language before we knew what the language was trying to say. 

Q. What did they reply to that? A. I didn't get a reply to that, 
to the best of my knowledge. 

Q. What else occurred at that October 15 meeting, if anything? 

A. We discussed various areas of the company's proposal and the 
meeting adjourned at 4:45. 

Q. When was the next meeting held, Mr. Schnabel? A. October 19. 

Q. This was also at the radio station? A. Correct. 

Q. Again, who was present for the company? A. Mr. Giller, 

Mr. Bolton, Bob Wormington and Bill Wormington. 

Q. You represented the union? A. Correct. 

Q. What occurred at this meeting on the 19th? What time did 
this meeting start? A. The meeting started about 1 o'clock. We continued 
the discussion of the company's proposal with respect to categories, 
discharge, probationary period and several other areas. We also dis- 
cussed the matter of director-coordinators. 

Q. How did that come up? A. I honestly could not tell you how it 
evolved into that. My notes show a discussion of the area of director- 
coordinators. 
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Q. Did the company have their proposal ready? A. No, they 
did not. Mr. Wormington told me that the company's proposal'on 
director-coordinators, however, would include provisions for inter- 
changeability between the director-coordinators and the other performers 
at the station; in other words, director-coordinators could be , 
announcers and announcers could be director-coordinators. The 
meeting adjourned at about 5 o'clock. ; 

Q. When was the next meeting held? A. October 20. 

Q. This was held at the station also? A. Correct. 

Q. Were the same people present? A. Bob Wormington and 
Nick Bolton for the company and myself for the union. | 

Q. Allright. Briefly what occurred at that meeting? A. Iasked 
the company representatives, both Mr. Nick Bolton and Mr. Wormington, 
about the company's failure to reply to some letters that I had sent 
with respect to a grievance under the then current contract, and we 
spent some time talking about that. Mr. Bolton and Mr. Wormington 
told me that they would like to study the letters over before making 
reply to the letters and discussing them. I asked the company if, in the 
area of duties for announcers and newsmen, if rather than making all the 
changes that they had proposed in the contract, which were difficult 
to understand, difficult to follow, if it would not meet their purpose to 
just leave the contract provision on duties alone, and then if they want 


announcers to do news or newsmen to do announcing, just provide that 


in a separate provision, and the answer that I got from the company I 
could not follow. They'd say yes and then they would say no and then 
they would say yes and they would say no. | 
* * bd * * | 
Q. What else occurred at that meeting, Mr. Schnabel? A. I 
asked about the information on sick leave. | 
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Q. Whom did you ask? A. Mr. Wormington. He said that the 
company did not have it yet. I asked if the company had its proposal 
on director-coordinators, and it was not ready. The company pension 
plan again was discussed. I asked the company questions about the 
company pension plan.. Mr. Wormington told me that there were actually 
two plans, a regular company pension plan that would go into effect 
April 1, 1969, and a supplementary plan that would go into effect June 1, 
1966. Under both plans the company paid for the full plan on both plans. 
Mr. Wormington and Mr. Bolton were not able to tell me anything else 
about the plans other than the effective dates, even though I asked them 
for further information on them. 

Q. Did they have copies of the plans? A. No, they did not. 

Q. Was there any discussion on company editorials at that 
meeting? A. Yes, there was. Itold the company that the union was 
agreeable to continuing the proviso under which the general managers, 
program directors, of the stations could perform on station editorials 

without being covered by the contract. 

Q. And that item was agreed to then? A. Correct. 

Q. What else, if anything, occurred at that meeting? A. Nothing. 
The meeting adjourned at about 12:55. 

* * x* * * 

Q. All right, then, when was the next meeting, Mr. Schnabel? 
A. October 22. 

Q. And that was held at the radio station? A. Correct. 

Q. Were the same parties present? A. Mr. Bolton, Mr. 
Wormington, and myself, yes. 

Q. All right. What occurred at that meeting? A. I asked the 
company about the Taft pension plan, trying to get information on it. 
Iwas advised by Mr. Wormington and Mr. Bolton that they did not have 
a copy of the plan, that they didn't know anything about the plan but they 
told me that they would be attending a meeting of all Taft officers that 
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weekend in the Bahamas and they would be able to é#taix [obtain] from the 
corporate officials who would be there answers to the questions that I 
might have. . 

Q. You gave them some questions to get information for? 

A. Yes, I asked about 10 questions with respect to the plan and the 
company. Mr. Wormington and Mr. Bolton, told me they would get the 
answers at this management meeting that weekend. I also asked Mr. 
Wormington if he had the company's proposal on director-coordinators 
yet, and he told me the company did not have them ready. I asked if 
they had the proposal on layoffs and lockouts. Iwas advised that they 
did not yet have those proposals. 

We then discussed at some length the grievances that had arisen 
under that then current contract and the balance of the meeting was 
taken up in the discussion of grievances. The meeting adjourned at 1:50. 

Q. All right. When was the next meeting held? A. November 3. 

Q. This was after the company people had attended this Taft 
officers meeting, is that correct? A. Correct. 

Q. This meeting was held at the radio station? A. Correct. 

Q. All right. Were the same parties present? A. Mr. Bolton, 
Mr. Wormington were present, also Mr. Giller, Martha Spalding, Mr. 
Wormington's secretary. The meeting started about 2:30. I gave the 
company language with respect to what they had called in their original 
proposal extent of agreement, language that I told them I would prepare. 

I asked if the company had its proposal ready on director-co- 
ordinators yet. I was told by Mr. Wormington that they did not have it 
ready at that time because they had not been able to get toate with 
their attorney on language. 

Q. How about the Taft plan now? A. Actually I objected to Martha 
Spalding's presence at the meeting. She was Mr. Wormington's secretary, 
as I said. Itold the company that I did not choose to meet in the pre- 
sence of a stenographic record. Some time was spent in discussing that. 
Miss Spalding left the room. I then asked the company if they had gotten 


the answers to my questions on the Taft plans. I was told--_ 
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Q. (Interrupting): Who told you that? A. Mr. Wormington and 
Mr. Bolton. 

(Continuing) -~ I was told that they were not able to get the 
answers to the questions at the Taft management meeting. They advised 
me that Mr. Roger Read, executive vice president of Taft Broadcasting, 
would come from Cincinnati to Kansas City the following week and that 
Mr. Read would meet with me and would be able to answer any questions 
I had on the Taft plans, both regular and supplemental, and that Mr. 
Read would probably be available for this on the 10th. I again asked the 
company for copies of the Taft plan in its entirety. I was told by Mr. 
Wormington and Mr. Bolton that the only thing available on the Taft plan 

was the summary outline of the plan that they had furnished me 
a short time before. I told Mr. Wormington and Mr. Bolton that I felt 
sure that the plan itself had been submitted to and approved by the 
Internal Revenue Service and that more than just that summary had 
been submitted to the Internal Revenue Service and that I would like to 
have a copy of the plan as filed with the Internal Revenue Service. They 
told me that would check and see but as far as they knew there was 
nothing further available as far as the Taft retirement plans were 
concerned. 

There was some modification of the positions of the parties in 
certain areas at this meeting. 

The company also gave me a copy of a letter dated June 30, 1965, 
addressed to Mr. Wally Reed, business agent of the local, IBEW Local 
1259. This was the letter that I had requested sometime earlier. 

Q. Concerning the Taft pension plan? A. Concerning the Taft 
pension plan, correct.: The meeting adjourned at about 5:30. 

Q. All right. When was the next meeting held, Mr. Schnabel? 

A. November 4. 

Q. All right. That meeting was also held at the radio station? 

A. Correct. 
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Q. Were the same parties present? A. Mr. Bolton, Bob ‘ 
Wormington, Ed Giller, myself, Martin Gray, and Bill Griffith. The 

meeting started about 2:20. | 

Q. What occurred at that meeting? A. In discussing the union 
shop it was agreed that the union shop provision would be changed, that 
reference on the thirtieth day would be deleted and replaced with "not 
later than the thirtieth day". The union modified its proposal on over- 
time and that area was discussed. | 

We discussed vacations, and there was a modification of the union's 
position and the company's position on that point-~ 

MR. WILLARD: (Interrupting): Excuse me. What point? 

THE WITNESS: Vacations. 

THE WITNESS: (Continuing) We discussed at some length the 
accrual of vacations and then set up meetings for the 8th, 10th, and 1ith 
of November and adjourned at about 6:15. 


Q. (By Mr. Uhlig:) All right. Was this meeting of November 8 


held? A. No, it was not. 

Q. How was that cancelled? A. I honestly couldn't tell you, sir. 

Q. When was the next meeting held? A. The 10th. 

Q. And that was held at-- A. (Interrupting) Iam sorry; Tam 
sorry. I have a notation in my minutes for the 10th that that meeting 
which was scheduled for the 8th had been cancelled by the company, 

Martha Spalding having called me the morning of the 8th, and having 
advised me that the company was tied up that day and couldn't make it. 

Q. This next meeting was the 10th at the radio station? A. Yes. 

Q. Who was present? A. Mr. Bolton, Messrs. Bob and Bill 
Wormington for the company; Fred Everette, Martin Gray and myself. 

Q. This was a meeting at which Mr. Read was going t to BS 
present? A. He was not present. 

Q. Why wasn't he present? A. Iwas told Mr. Read could not 
make it in town that week but he would arrive in town on the 16th and 
would be available to‘1e [meet] on the 17th. 
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Q. Who told you that? A. Mr. Bolton told me. 

Q. What else occurred? A. I asked the company again for a 
copy of the Taft retirement plan, a detailed copy. I told them I felt it 
would be of advantage to Mr. Read and his time coming in if we had a 
chance to look that plan over in detail before he came in. 

Q. Who answered that? A. Mr.  Wormington and Mr. Bolton both 
told me as far as they knew there was nothing else available but they 
would see what they could find out about it. 

Q. Was there any discussion on rest between shifts? A. Yes; 
the company said it would agree to the union's proposal to add the 12 
hours’ rest between staff stretches, #w¢ [to] days off, thereby making a 
longer rest period between work weeks. 

Q. And that item was agreed to? A. Correct. 

Q. What else occurred at that meeting? A. The company 
presented a new proposal on recognition. We discussed grievances and 
arbitration proposal of the company at considerable length. The company 
gave me a proposal on lay-offs. I brought up a matter of a grievance 
under the then current agreement and we discussed at considerable 
length that grievance and the meeting adjourned at about 7 o'clock. We 
were to meet again at 2 o'clock the 11th. : 

Q. All right. The meeting then of November 11 was held at the 
radio station? A. Correct. 

Q. Who was present for the company at this meeting? A. Bob 
Wormington, Bill Wormington, Nick Bolton, Ed Giller, and Mr. Jim 
Willard, their attorney, was present at this meeting. 

Q. Had Jim Willard been present before? A. No. 

Q. Who was present for the union? A. Myself and Martin Gray. 

Q. All right. What occurred at that meeting? A. Mr. Wormington 
told me that Mr. Willard was present for the purpose of language and 
to see why more progress had not been made in 16 meetings. I told 
Mr. Wormington and Mr. Willard th¢ [a] major part of the problem with 


respect to why progress had been so slow was the company's failure to. 


33 


furnish information, particularly in the areas of sick leave and the 
company's pension and welfare plans. Mr. Bolton, at that time, told 

me that Mr. Read, Roger Read, was mailing to him that day a copy of 
the Taft retirement plan, that it should arrive the following day and he 
would get it to me immediately upon receipt. I was also told that the 
company would get me the information that I had requested on sick leave 
payments during the period of Taft ownership of the station zo we could 
see if that would be adequate. 

Q. Who told you that? A. Mr. Wormington told me that. We 
discussed various areas of the union and company proposals. The areas 
of duties were discussed at some length. I told Mr. Willard that T felt 
one reason why progress had been so slow was that we just weren't in 
a position to understand what the company wanted, that the company 
apparently was wanting to start on the basis that there were no restrictions 

- whatsoever on assignments or anything, that there had never been a 
contract at the station, that we were starting from scratch, that the union 
come in and propose a contract, and start from there, and I said 
I felt this was hampering negotiations and felt it would be much more 


expeditious if the company would tell us where the problems were, the 


current contract provisions on scheduling and so forth were onerous and 
we would see what we could work out, and work out the Tanguage 
reflecting it. The company did modify its provisions in a couple of 
areas on the arbitration and grievance proposal that they had made. . 

Q. Was there any discussion on director-coordinators at that 
meeting? A. Yes, I again pointed out to Mr. Willard why progress was 
so slow. We didn't have a proposal on ee kept 
pushing the company-- 

MR. WILLARD: (interrupting): I object to that as pure conclusion. 

TRIAL EXAMINER: Just tell what happened. 
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THE WIINESS: I kept asking the company to get the director- 
coordinators proposal that they had been promising for such a long 
time. Finally Mr. Willard told me, "I will give you a proposal on 
director-coordinators." He said, "Take the current contract, page 36", 
he said, "E-1, leave like it is except for wages and effective dates." 

Q. (By Mr. Uhlig:) What does E-1 include, wages and effective 
dates? A. That is all that is in it, the wages and effective dates. 

Q. What else? A. E-2, which covers staff duties, he said no 
duties. 

Q. There would be no duties for director-coordinators ? 

A. That was his proposal. 

Q. What else? A. A fee that covered director-coordinators. 

He said to leave that as it is except leave out the money. He also told 
me if the director-coordinators would be supervisors that the proposal 
was withdrawn. 

IT asked Mr. Willard to furnish the union with the company's money 
proposals. Mr. Willard told me that the company would make their 
money proposals when everything else was agreed to or reasonably 
closely / et to. 


The meeting broke up about 7:30 and we agreed to meet, then, 


on November 15. 

Q. All right. Where was this meeting of November 15 held? 
A. At the station. 

Q. Were the same parties present? A. Mr. Bolton, Bob 
Wormington, and Jim Willard for the company; myself, Martin Gray, 
and Ken Case for the union. 

Q. What time did this meeting start, about? A. It started about 
2 o'clock. 

Q. Briefly, what occurred at that meeting? A. We discussed 
at considerable length the company proposal on extent of agreement and 

the counter proposal that the union had made on it. Mr. Willard 
told me that the company felt they had to have the extent of agreement 
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proposal as they had originally proposed in their contract proposal 
that had been given to us June 4. I told Mr. Willard that in meetings 
that had taken place prior to his coming into the negotiations | we had 
discussed this provision at considerable length and that modifications 
in the company's proposal had been made by the company and that I had 
submitted a proposal on language which I felt accurately reflected what 
the parties had been talking about. 

Mr. Willard told me that that wasn't acceptable at all. I Ltold 
Mr. Willard then that if he was coming to the 18th negotiations session 
and telling me what the company representatives at prior sessions had 
said, positions they had taken, modifications of positions they had taken, 
made no difference or aecounted for naught, and that if he was telling 
me in the 18th negotiations session that the company had to have the 
extent of agreement originally proposed, I wanted to tell him three 
things. The three things were: I felt the company's proposal sought a 
waiver of rights on behalf of the union that could not be waived; No. 2 
that it would be at best a non-mandatory subject for bargaining; and 
No. 3, that if he was telling me now at this stage of the game that = 
bets were off on talks that had been held with respect to proposals: in 
the past and modifications that had been made, that as far as I was 

concerned the union had bargained to a complete impasse on 
that subject of extent of agreement. 

Q. Was that extent of agreement proposal later withdrawn by. 


the company? A. Yes, it was. 


Q. Go ahead. What else occurred at that-- A. (interrupting): 
The company gave me a list showing sick leave payments for six people 
and covering only a short span of time, during the Taft ownership of 


the station -- 
* 
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Q. Go ahead. What happened when he handed you this list of six 
names on it? A. Nothing happened. I just took it. I thought I'd look 
at it later. 

Q. All right. A. They also gave me a list of earnings that I had 
requested on members of the bargaining unit for August, September, and 
October, 1965, but the figures did not include earnings for four tien) 

Bill Leeds, John Herrington, Bill Ladesh, and Jim Leathers; 
we discussed the recognition provision. We also discussed the company's 
proposal with respect to supervisors working, and the company gave 
uS a new proposal on that area, entitled "Supervisors' Work". The 
meeting adjourned at about 5:50 and we were to meet again on the 17th 
at 10 o'clock in the morning. Mr. Roger Read was to be available. 

Q. At this next meeting on the 17th, did Mr. Read finally make it? 
A. Yes, Mr. Read was present. 

Q. What time did that meeting start? A. Ten o'clock. 

Q. At that time had you received a copy of the Taft pension plan 
yet? A. Yes. Ihad gotten a copy. Mr. Bolton had told me earlier 
that Mr. Read was forwarding a copy to him, and I got it on the 12th of 
November. 

Q. All right. What happened at this meeting with Mr. Read? 

A. At this meeting, present for the company was Roger Read, Nick 
Bolton, Bob Wormington, myself and Mr. Whipple. The meeting actually 
started about 10:20. Mr. Whipple and myself, primarily Mr. Whipple, 
asked questions of Mr. Read with respect to the Taft profit-sharing 

plan and the meeting went to just about 12:30. 

Q. When was the next meeting held? A. November 19. 

Q. Who was present at that meeting? A. Bob Wormington, Nick 
Bolton, Ed Giller, Jim Willard for the company, along with Bill 
Wormington. For the union were myself, Ken Case, and Bob Musburger: 

Q. What occurred at that meeting? A. The meeting started about 
10:30. Mr. Willard told me that the company had a new proposal on 
categories but would rather wait until the next meeting to give it to me. 
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We discussed the free lance code. 

We discussed sick leave briefly. Mr. Willard and I met in. 
private for about an hour. 

We reconvened at 3:40 in the afternoon. 

Q. What occurred that afternoon? A. The company withdrew its 
proposal for change in the contract provision on meal periods and 
agreed to leave it like it was. The company again affirmed their agree- 
ment to the union's proposal on the rest between staff stretch provisions. 
I modified the union's position with respect to the posting of schedules. 
Lalso made modifications of the union's position on the matter of 
announcers doing news. 

TRIAL EXAMINER: Counselor, would you ask him to explain his 


reference to stretch? 
MR. UHLIG: Yes. 
Q. (By Mr. Uhlig:) What do you mean by stretch, Mr. Schnabel? 
A. Stretch is the work day, the staff stretch is an 8-hour day. 


TRIAL EXAMINER: What was said about it? 

THE WITNESS: It was agreed that the--let's see if I can explain 
it -- that the contract provided there would be a minimum rest of 12 
hours between staff stretches, in other words, the end of one day and 
the beginning of the next day must be separated by 12 hours. 

TRIAL EXAMINER: That is the discussion you were talking about? 

THE WITNESS: Yes. Also there was provision providing for a 
5-day week, getting two days off. What was agreed to was that the 12 
hours rest between staff stretches would be added to days off, thereby. 
making 60 hours between work weeks instead of 48 hours. ! 

TRIAL EXAMINER: Thank you. 

Q. (By Mr. Ublig:) This November 19 meeting, was there any 
discussion about termination of the existing contract? A. Yes, the 
discussion of terminating it was in a private discussion between myself 
and Mr. Willard, discussions that occurred that morning. | 
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Q. What was said in that discussion about terminating the present 
contract? A. Itold Jim that we might be a lot further along had he 
come into the negotiations earlier, that it was obvious to me that the 

company representatives who had been sitting at the bargaining 
table prior to his arrival didn't understand a lot of the language that 
was in their proposal, and it seemed obvious to me that they were afraid 
to move on various items because they didn't understand the language 
that had been presented and that obviously had been written by th¢ [their] 
attorneys. I asked him if he felt, in working with his client, it would 
be of any help, to move things along as expeditiously as possible, for 
the union to serve the 15-day contract termination notice, if this would 
remove the wheat from the chaff, so to speak. Mr. Willard told me that 
it might help. I then gave the 15-day termination notice to the company, 
after we had reconvened that afternoon, as we were breaking up. 

Q. That is, the extension agreement is what you terminated? 

A. The extension agreement, correct. 

Q. All right. A. We broke up about 5:20, to meet again on 
November 3--pardon me--November 23. 

Q. All right. This meeting on November 23 was held at the 
radio station, was it not? A. Correct. 

Q. Who was present for the company? A. Bob Wormington, Nick 

Bolton, Jim Willard, John McClay, and Martha Spalding. 

Q. McClay was back in at this meeting? A. Correct. 

Q. Do you knowiwhere McClay's office is? A. Cincinnati. 

Q. Cincinnati, Ohio. Who was present for the union? A. Myself 
and Martin Gray, and also present was John Pennell, Federal Mediator. 

Q. What occurred at that meeting? <A. I objected to the presence 
of Martha Spalding there taking shorthand notes of the meeting for the 
company. I advised the company that I did not choose to meet in the 
presence of a stenographic record, and for that reason was reluctant, 
hesitant, and actually did not enter into much discussion on the items 
at that meeting. The company did modify their proposal on mandatory 
retirement as it affected one member of the bargaining unit. 
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Q. How was this modification--what was that? A. The company 
offered, if Bill Griffith agreed to retire at age 60, the company would 
cover him under the company supplemental plan dy [until] age 65, or 
if he wanted to work after age 60, he could do so by waiving all rights to 
the company retirement plan. The company also modified their proposal 
on probationary period, increasing from 60 days to six months and 

they modified their proposal to increase it from 60 to 120 days. 

I told the company that this would be acceptable provided: additional 
severance could be worked out after the probationary period) and also 

if the company would drop its demands for discharge without cause. The 
company said it would agree to the union's proposal on aes over- 
time calls. | 

Q. What do you mean by minimum overtime calls? A. Provision 
that if a man is called in outside of his regular work shift he could be 
called in for not less than a certain number of hours. They said they 
would agree to that. 

Q. Who agreed to that? Who said that? A. Mr. Willard. Except 
they would not agree to that portion of the union’s proposal on overtime 
calls that provided for double time pay for work on the seventh day. I 
modified the union's position on the double time pay to provide for exclu- 
sions when the double time pay would not be applicable on his seventh 
day. | 
The company dropped its proposal to change the contract termina- 
tion provision of the agreement and it was agreed with the exception 
of appropriate date changes that would have to be made that the contract 
termination provision would be the same as in the old agreement. 

We discussed sick leave again. I told the company that the 
information that they had given me was really not sufficient to ascertain 
whether what they were proposing was what the company policy had been 
or better or worse. Throughout this, I might add, that I kept objecting 
to the presence of Miss Spalding for the purpose of keeping a stenographic 

record for the company and the company would not have her leave. 
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Q. What reply was made to your request for sick leave infor- 
mation? A. I could not honestly tell you what reply I got to that.. I 
do know I told them the information I had gotten was insufficient and 
I would like to have additional information. We adjourned at about 4:20 
to meet again the following day, and also it was agreed that we would 
move the meetings to the Federal Mediation and Conciliation Offices. 

Q. All right. When was the next meeting held, then? A. The 
24th of November. 

Q. Who was present for the company? A. Martha Spalding, 

Nick Bolton, Jim Willard. 

Q. Briefly what occurred at that meeting? A. The company, 
Mr. Willard, gave mea new proposal that was entitled "Interchange 
between Categories’. I told Mr. Willard and the other company 
representatives that I did not choose to negotiate in the presence of a 
stenographic record. I asked that they have Miss Spalding leave. They 
would not do it. The balance of the meeting there was really no change 
as far as--I was not in a position to talk in the presence of a stenographic 
record, didn't choose to do it, and didn't. The mediators met briefly 
with myself and Mr. Willard and we adjourned at 5 o'clock to meet 
again at 10 o'clock November 29. 

Q. All right. This meeting at 10 o'clock on November 29, who 
was present for the company? A. Mr. Bolton, Mr. Wormington and 
Mr. Willard. 

Q. And for the union? A. Myself and Martin Gray. 

Q. All right. What occurred at that meeting? A. Mr. Willard 
told me, stated, that Miss Spalding couldn't be present at that meeting 
that day but might later attend, be able to attend. Mr. Willard advised 
me that the company would drop its demand to include in the contract a 
provision providing for the right of the company to discharge without 
cause. Mr. Willard gave me a summary of issues that he had prepared, 
listing the company’s position on one side of the paper and the Union's 
position on the other side of the paper. I hastily reviewed it and pointed 
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out to Mr. Willard that his statement on the union's position on extent 
of agreement was not accurate. I then told Mr. Willard exactly what 
our position on extent of agreement was. I told the company that I 
still needed the information on sick leave. I also needed earnings 
information on Mr. Leeds, Herrington, Ladesh-- 

Q. (Interrupting) Whom did you tell this to? A. Mr. Willard. 

Q. Was there any discussion on the discharge without cause 
clause? A. The company, Mr. Willard, told me that the company 
dropped that proposal to include, in the contract to include, oe 

without cause. 

Q. Was there any discussion on wage rates? A. Yes. Mr. 
Willard made the first company proposal on money. 

Q. This is the first time you had received a company proposal 
on wages since the start of negotiations? A. Yes. 

Q. What was that proposal? A. It called fora $7 sieroabe in 
weekly base salary retroactive to October 1, 1965, with an additional 
$7 increase in base pay, base weekly salary, effective on the anniversary 
date of the contract, and that on the basis of a two-year contract that 
all other money items were to remain the same, in other words, no 
increases on these. I told Mr. Willard that we would buy the company's 


proposal on money with a renewal of the old agreement for : two-year 
period. That was my immediate statement. 

Q. What did Willard say to that? A. He said no. We: broke for 
lunch about 1 o'clock and returned at 2:40. The balance of the afternoon, 
up until 5 o'clock, the mediators met separately with myself and the 


company representatives. 
Q. Did you meet again the next day, November 30? A. Yes, we 
did. 
Q. Were the same parties present? A. Yes. We never went into 
joint sessions. We started about 1:30 in the afternoon and — until 
about 5:45 or so, with the mediator talking separately to Mr. Willard 
and to myself. 
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Q. All right. What else occurred at that meeting? A. That is 


all. 

Q. When was the next meeting after that? A. December 3. 

Q. And where was that meeting held? A. At the Federal 
Mediator's office. 

Q. What occurred on December 3rd? A. Again the mediators 
were in separate session with the parties during the morning. When we 
broke for lunch, and when we returned, Mr. Whipple and myself were 
in one of the mediator's offices there talking to the mediators, when at 
2:40 Mr. McClay and Mr. Willard burst into the office-- 

* * * * * 

A. (Continuing) -- Mr. Willard asked me first, he said, "Is 
the union going to strike at 5 o'clock tomorrow, and, if not, will you 
agree to give us 24 hours' notice of strike?" 

I had my feet up on the mediator's desk and was starting to get 
them down, and before I could answer, Mr. McClay said to Mr. Willard, 

"You have something else to tell him." Mr. Willard said, "Yes. 
We intend to put unilateral changes into effect as of 5 o'clock tomorrow." 
I told Mr. Willard and Mr. McClay I wanted to know what the unilateral 
changes they intended to make were. The company, Mr. Willard said 
he didn't know, but the company would feel free to make any and all 
changes. I asked if it was the company's position that we had bargained 
to an impasse on all items. Mr. Willard said not necessarily. Several 
meetings were held between the parties [and the mediators]. We 
went into joint session again and discussed recognition. We gave the 
company a new proposal, outlining the union's position on recognition, 
and the meeting adjourned about 5:25. 

Q. All right. When was the next meeting held? A. At 10:30 
the next morning, December 4. 

Q. Who was present for the company? A. Bob Wormington, 
Nick Bolton, Jim Willard, Roger Read, and John McClay. 
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Q. Where did this meeting take place? A. At the Federal 
Mediator's office. : 

Q. Who was present for the union? A. Bdb/ [Dave] ecciaias 
and myself. 

Q. What occurred at that meeting? A. Mr. McClay was doing 
most of the speaking for the company and explored the coe of the 
parties in several areas. 

Q. Who was the chief spokesman for the company at that meeting, 
Mr. McClay or Mr. Willard? A. Mr. McClay was doing most of the 
talking. 

Q. All right. Go ahead. A. We discussed the management 
recognition and management rights clause. We discussed the 
arbitration provisions. We adjourned at 12:30 and reconvened about 
3:00. We actually didn't reconvene until 3:07, lam sorry, when we, 
Mr. McClay, Mr. Willard, myself and Mr. Whipple for the union, 
reconvened. 

Mr. Willard gave me a list of earnings for August, September and 
October, 1965, including the earnings of Mr. Leeds, Mr. Herrington, 
Mr. Ladesh, and Mr. Leathers. We discussed sick leave and the Taft 
pension plan briefly, sick leave in the area of past and present, when 
at 4 o'clock, right in the middle of the discussion of sick leave, Mr. 

Willard handed me a list and told me that these were changes that the 
company was instituting effective at 5 o'clock that day. 

MR. UHLIG: Will you mark these as General Counsel's Exhibit 
No. 9? : 


(The document above referred to was’ awed 
General Counsel's Exhibit No. 9 for | 
identification.) 


Q. (By Mr. Uhlig:) Mr. Schnabel, I will hand paint has been 
marked as General Counsel's Exhibit 9 and I will ask you if those were 
the changes that Mr. Willard said were going into effect. A. Yes, sir. 
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MR. UHLIG: At this time I offer into evidence General Counsel's 
Exhibit No. 9. 

TRIAL EXAMINER: Any objections? 

MR, WILLARD: No objection. 

MR. WHIPPLE: No objection. 

TRIAL EXAMINER: General Counsel's Exhibit 9 will be received 
in evidence. 


(The document above referred to, heretofore 
'marked General Counsel's Exhibit No. 9, was 
received in evidence.) 


Q. (By Mr. Uhlig:) And then what happened? A. After I had been 
handed their list, I caucused briefly with Mr. Whipple-- 

Q. (Interrupting) The union attorney? A. Yes. (Continuing)-- 
Ialso met briefly with Mr. McClay. 

Q. What happened in this meeting with you and Mr. McClay? 
A. Itold Mr. McClay that I was shocked by this document that had been 


handed to me, I felt with his presence in the negotiations that real 
progress was possible because I felt he understood and was willing to 


grasp the issues and try to move along, that I was deeply concerned, 
if those were posted at the station that I would have trouble with the 
bargaining unit, that it would infuriate the bargaining unit. I asked him 
not to post them, to use his influence not to post them. Mr. McClay 
told me he could not do that. I told him posting was one thing 
and putting them into effect was something else, and what effect did he 
intend by these changes. He left. Whom he talked to, I have no idea. 
He came back and told me the only immediate change that would be 
evidenced would be an announcer--they would or would not be assigned 
to do a sports insert on the 6 o'clock TV news. I told Mr. McClay 
under the contract Mr. Widder could do a sports insert on the 6 o'clock 
news. It was just a matter of rate of pay. Under the contract he would 
be entitled fy [to] a free lance fee but under the unilateral changes, he 
would be required to do it for a lesser in-shift of fee. Itold Mr. McClay 
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that Iwas sorry the day before he and Mr. Willard had not given me an 
opportunity to answer the questions before they hit me in the head with 
this statement they were going to make unilateral changes because the 
answers would have been "no, we are not going to strike you at 5 o'clock," 
and "Yes, we will give you 24 hours." We then went back into joint 
session. 

Q. By the time you went back in joint session, what pees 
A. At this time it was 4:46. Myself and Mr. Whipple both requested 
the company bargain, pointing out that nothing had been bargained to an 
impasse as far as we knew, that, in fact, some of them had not been 
bargained at all. Iwas advised by the company that the changes were 
being posted at that time and would go into effect at 50 "clock and there 

was not time to bargain on them beforehand. The meeting, 
however, continued after that. | 

Q. What else happened at that meeting? A. It was agreed that the 


union's proposal on minimum overtime calls, Mr. McClay agreed to 
that, with the exception of the double time for work on the seventh day, 
which was still a question mark. 


We discussed the matter of management personnel performing 
certain functions on the air. A tentative agreement was reached with 
respect to general managers and program managers of the station 
appearing in such capacity on sustaining programs or announcements of 
editorial nature, and occasional appearances of such persons in such 
capacity on commercial programs. An agreement was reached on that. 

I modified the union's position with respect to layoffs. The 
meeting adjourned about 6:45 with the agreement to meet again Monday, 
the 12H [6th] day of December. i 

MR. WILLARD: Excuse me. For Dave's own scant what day did 
we agree to meet again? 

MR. UHLIG: That is what I was going to ask him sean. 
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Q. (By Mr. Uhlig:) How did this agreement to meet on December 
6 come about? A. We discussed meeting on the following day, which 
was Sunday. We agreed that we would let it ride. 

Q. You and the company officials? A. Yes. 

* * * * * 

Q. Mr. Schnabel, I believe we just finished the December 4 
meeting. I'd like to direct your attention again to General Counsel's 
Exhibit No. 9. I direct your attention to item No. 2, this interchange 
between media without limitation. Would you clarify that, explain that? 
A. The item No. 2 states that announcers may be interchanged between 
media without limitation on the number of times per day or the period 
between appearances. 


Q. Just go slow. A. The contract-- 

Q. (Interrupting) How was this a change from what was in 
existence before? A. Under the contract announcers were either radio 
.. or television announcers. However, they could be interchanged between 


radio and television subject to certain restrictions, the restrictions 

being not more than three announcers could be interchanged per day 

and not more than three interchanges per man be made. In other words, 

radio could work radio, go to television, and go back to radio. There 

was also a provision that there would be a 15-minute period between 

appearances. In other words, if an announcer worked [on radio] up 

until 2 o'clock and then interchanged to TV, he couldn't do anything 

before a microphone [on TV] until 2:15. Under this change all these 

limitations are eliminated. They can change any number of announcers 
per day and without any period between appearances. 

Q. Directing your attention to item No. 3, how was this 
prerecording up to 70 hours a change? A. Under the contract the 
company could prerecord staff announcer services up to a maximum of 
five hours per media per day. In other words, a maximum of five hours 
a day of AM radio and' maximum of five hours a day of FM radio and 
a maximum of five hours a day on television. Also, only television 
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announcers could do this prerecording for television and radio 
announcers for prerecording for radio. Under item 3 of this list the 
use of prerecordings on FM is without limit, no limitation whatsoever 
on FM, and the use of prerecording on AM radio and TV is expanded 
from five hours a day to seventy hours a week. 

Q. Under 4-(a), would you clarify the applicable in shift fee? 
What is meant by that? A. There are basically two approaches towards 
fees in the contract. One is in shift and one is out of shift or out of 
category. The in shift is a fee that the performer receives for a given 
commercial performance while he is in shift during his normal work day. 
If I could use an example, a newscaster doing a newscast in shift, 
commercially sponsored, say a fee of $3.75. The other area of fees 
are out of shift or out of category. These fees are substantially higher. 
Under the contract a newscaster giving a newscast would not receive 

the in shift fee, but would receive the out of Sey fee which is 
substantially higher than the in shift fee. 

Q. This makes a change in the difference of fee that would be 
paid? A. Correct. 

Q. Under 4 (b), newsmen being required to do sports, how is that 
a change? A. Basically the same as the change in (a). Under (b) 
newsmen would be required to do sports at the in shift fee, whereas under 
the contract if they did sports, they were entitled to the higher out of 
category fee. : 

Q. Directing your attention to 4 (c), where they say that an 
assignment of two director-coordinators to live programs will be at 
the company's discretion, how does this make a change from the prior 
practice? A. The prior practice has been that there would be one 
director-coordinator at all times on duty that the television station was 
on the air. In addition to that director- coordinator, another director- 
coordinator would be assigned wherever anything was a live program of 
any kind, commercial. Under this there would not always be a first 
director-coordinator on duty and, also, the second man would not be 
assigned except at the discretion of the company. 
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Q. Under 4 (d), what is this out of category? Can you explain 

that, and how does that make a change? A. Item 4 (d) says other 
services may be required out of category but in shift up to ten hours 
per week. This could have any number of applications. It could mean 
a director-coordinator performing as an announcer where they have 
never done this before. It could mean an announcer performing as 
director-coordinator. I really don't know what the ultimate application 
of that could be. 

Q. Now, when the December 4 meeting ended, had you agreed 
to--the parties agreed to meet again? How did this come about? 

A. Before we adjourned we agreed to meet again the morning of 
December 6. I told Mr. McClay that I would give him my personal 
assurance there would be no strike in the intervening period of time 
and that I would give him 24 hours' notice of a strike. 

Q. All right. Now, where was the meeting of December 6 held? 
A. At the Federal Mediator's office. 

Q. And who was present for the company and union at that 
meeting? A. For the company was Bob Wormington, John McClay, 
Jim Willard, Nick Bolton. For the union myself and Dave Whipple. 

Q. Who was spokesman for the company at that meeting? 

A. Since Mr. McClay had in the previous meeting been speaking for 
the company and was again present at this meeting, I asked who was 
acting as chief negotiator at this point. Mr. McClay told me he was. 

Q. All right. What occurred at that meeting? A. We reviewed 
some of the areas in dispute, that is, when I say, I mean myself and 
Mr. McClay and Mr. Whipple, with respect to the position of the parties, 
the desire of [--] the raé4/ [aims] of the parties, et cetera, discussed 
what had transpired in negotiations, and the various subjects in the ~ 
negotiations. Mr. McClay told me that the company dropped its extent 
of an agreement proposal. 

Q. How long had that been in dispute? A. Since June 4. 
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@. Go ahead. What else happened? A. On bebalf of the union 
I agreed to delete paragraph (c) of the union shop provision which is 
attendant to the matter of the no strike, no lockout provision, | but I 
agreed that we would drop that. On the matter of vacations, it was 
agreed that a change would be made under which a man could: get four 
weeks, up to four weeks of vacation per year with the proviso that on the 
air people for four[th] weeks would not be consecutive without the 
approval of the company. The fourth week could not be taken 
consecutively with the other three veeks without the approval of the 
company. | 
Q. The idea of vacations was agreed to then? A. Yes. 

Q. Go ahead. What else occurred? A. On the Taft pension plan, 

Mr. McClay told me that the company withdrew their demand for 
exclusion from the Taft plan. If the AFTRA people are eligible under 
the plan, they are eligible. If they aren't eligible, there would be no 


| 
mandatory retirement provided in the contract. We agreed to an increase 


in the rate for contract artists, extra program per week, the one extra 
program per week for contract artists, and also the increase in the spot 
fee payment to contract artists under the contract. Mr. McClay then 
hastily ran through and enumerated the areas that he and Mr. Whipple 
and myself discussed at this session. Mr. Whipple and I caucused 
for a short period of time. We came back in some of the areas that 
agreement had not been reached on. We modified our position, for 
instance, on management rights, on arbitration. We, of course, had 
agreed on the overtime provision. | 

Q. You agreed that day on the overtime provision? A. Firmly 
agreed on it that day. It had been tentatively agreed to earlier. 

Q. You and Mr. McClay? A. Correct. Vacation was ‘cleared, 
holiday option was cleared. 

Q. What do you mean by that? A. A man gets an additional 
week's vacation by waiving double time pay for holidays that are worked. 
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Q. That was agreed to? A. That was agreed to. 

Q. Between you and the company at that meeting? A. The 
maximum vacation was three weeks. It would be four weeks under this. 

On sick leave I didn't know what to do with it because I still did 
not know whether we were talking about demolition [diminution] or 
increase or what, and couldn't know until I got the information I requested 
on sick leave. 

Q. Who did you tell that to? A. Mr. McClay. Mr. McClay was 
the spokesman. 

Q. What answer did he make to that? A. That they had given me 
everything they had at the station. The records prior to that were 
under another ownership and it could be difficult to get these records 
from the prior owners. 

Q. What else occurred at that meeting? A. After running through 
that, the company went into a caucus. 

Q. Excuse me, was there any discussion of travel and rest pay, 
also? A. No, not that I know of. 

Q. Go ahead. The company went into a caucus? A. Yes, Mr. 


Whipple and I went in a mediator's office when they were meeting in 


caucus and then went down to the men's room and when we returned 
at about 5 o'clock the company had left the meeting. 

Q. All right. That was on December 6. When did you contact 
the company again? A. I called John McClay at the Meuhlebach Hotel 
the following morning. 

Q. December 7? A. December 7. 

Q. By telephone? A. Telephone. I told John that I had read an 
article in the paper that morning quoting him to say the union was free 
to strike at any time and I wanted to know if he was telling me, as far 
as he was concerned, I was relieved of my personal pledge of giving 
24 hours' notice before we did strike. And we talked for a while on the 
phone and agreed to get together for lunch at the hotel later on that 
afternoon. 
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Q. What occurred the rest of the day? A. Mr. McClay and I, 
during lunch and after, discussed the conduct of the negotiations up to 
that time. 

Q. What did you say and what did Mr. McClay say? A. I told 
Mr. McClay that I felt that initially the company Penresentattves had 
come to the bargaining table with the contract proposal that had been 
drafted by attorneys and that the representatives of the pargaining table 
didn't understand their own proposal, therefore, were not in a position 
to say yea or nay on anything. They didn't know what they were 
agreeing to change. When the company's attorney came in to: negotiations, 

while he may have understood exactly what as an attorney was 
meant in the company contract in many areas, I didn't think he understood 
the industry or problems involved in this industry at all, and the problem 
was just as severe except on the opposite side of the coin. Mr. McClay 
ran through a proposal to me in the areas of staff duties and categories. 
Pardon me, I am getting ahead of myself. We discussed this Nery: very 
generally. | 

Mr. McClay then told me he would like to get the eines company 
representatives in. They were apparently standing by. He then calied 
them, as I recall, and Mr. Bob Wormington, Nick Bolton and Jim 
Willard came into the room. : 

Q. Mr. McClay's room? A. At the Muehlebach Hotel. 

Q. What occurred then? A. At the time J ohn McClay went 
through a proposal, in effect, a proposal with respect to staff duties, 
very hastily went through some new elements that had not been included 
inthe company proposal before, and asked me what my oon was on 
it. I told him I couldn't buy it or yespedt/ [reject] it, either one. 

There were too many loose ends, too many things he had not covered, 


and I could not put myself in the position to say yea or nay until Isee 

the whole thing outlined and see how many ends it took care of and how 

many loose ends. Mr. McClay told me he had to get back to Cincinnati, 
if [at] which time I left his room. 
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Q. That was agreed to? A. That was agreed to. 

Q. Between you and the company at that meeting? A. The 
maximum vacation was three weeks. It would be four weeks under this. 

On sick leave I didn't know what to do with it because I still did 
not know whether we were talking about demolition [diminution] or 
increase or what, and couldn't know until I got the information I requested 
on sick leave. 

Q. Who did you tell that to? A. Mr. McClay. Mr. McClay was 
the spokesman. 

Q. What answer did he make to that? A. That they had given me 
everything they had at the station. The records prior to that were 
under another ownership and it could be difficult to get these records 
from the prior owners. 

Q. What else occurred at that meeting? A. After running through 
that, the company went into a caucus. 


Q. Excuse me, was there any discussion of travel and rest pay, 


also? A. No, not that I know of. 

Q. Go ahead. The company went into a caucus? A. Yes, Mr. 
Whipple and I went in a mediator's office when they were meeting in 
caucus and then went down to the men's room and when we returned 
at about 5 o'clock the company had left the meeting. 

Q. All right. That was on December 6. When did you contact 
the company again? A. I called John McClay at the Meuhlebach Hotel 
the following morning. 

Q. December 7? A. December 7. 

Q. Bytelephone? A. Telephone. I told John that I had read an 
article in the paper that morning quoting him to say the union was free 
to strike at any time and I wanted to know if he was telling me, as far 
as he was concerned, Iwas relieved of my personal pledge of giving 
24 hours' notice before we did strike. And we talked for a while on the 


phone and agreed to get together for lunch at the hotel later on that 
afternoon. 
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Q. What occurred the rest of the day? A. Mr. McClay land I, 
during lunch and after, discussed the conduct of the negotiations up to 
that time. 
Q. What did you say and what did Mr. McClay say? A.. 1 told 
Mr. McClay that I felt that initially the company representatives had 
come to the bargaining table with the contract proposal that had been 
drafted by attorneys and that the representatives of the bargaining table 
didn't understand their own proposal, therefore, were not in a position 
to say yea or nay on anything. They didn't know what they were 
agreeing to change. When the company 's attorney came in to negotiations, 
while he may have understood exactly what as an attorney was 
meant in the company contract in many areas, I didn't think he understood 
the industry or problems involved in this industry at all, and the problem 
was just as severe except on the opposite side of the coin. Mr. McClay 
ran through a proposal to me in the areas of staff duties and categories. 
Pardon me, I am getting ahead of myself. We discussed this very, very 
generally. | 
Mr. McClay then told me he would like to get the other: company 
representatives in. They were apparently standing by. He then calied 
them, as I recall, and Mr. Bob Wormington, Nick Bolton and Jim 
Willard came into the room. | 
Q. Mr. McClay's room? A. At the Muehlebach Hotel. 
Q. What occurred then? A. At the time John McClay went 
through a proposal, in effect, a proposal with respect to staff duties, 
very hastily went through some new elements that had not been included 
inthe company proposal before, and asked me what my position was on 
it. I told him I couldn't buy it or yespeot/ [reject] it, either one. 
There were too many loose ends, too many things he had not! covered, 


and I could not put myself in the position to say yea or nay until Isee 

the whole thing outlined and see how many ends it took care of and how 

many loose ends. Mr. McClay told me he had to get back to! poe 
i [at] which time I left his room. 
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Q. All right. And when was your next meeting with the company? 
A. December 9. 

Q. Where was this meeting held? A. Federal Mediation Service. 

Q. And who was present for the company at that meeting? 
A. Mr. Bolton and Mr. Willard. 

Q. Who was present for the union? A. Myself and Mr. Whipple. 
Iam sorry, Mr. Wormington was present for the company, also. 

Q. What occurred at that meeting? A. Mr. Willard told me 
John McClay had returned to Cincinnati and he was again chief company 
spokesman. He presented a new summary of the positions of the parties 
that he had prepared, dated December 8. We really didn't do anything. 
At 11:45 we adjourned and reconvened at 1 o'clock. 

Q. All right. A. We reconvened at 1:30. 

Q. What occurred after you reconvened? A. We discussed 
management rights. The union made a proposal in the area of management 
rights. We discussed layoff provisions, we discussed work by supervisors, 


we discussed arbitration and no strike. Mr. Willard again affirmed Mr. 
McClay's prior agreement that there would be no mandatory 
retirement in the contract and that the contract would not provide, it was 


silent with respect to the members of AFTRA bargaining unit being 
excluded from the other company pension plans. We discussed free 
lance rates and discussed prerecording a little, and adjourned about 
7:20, [am sorry, we adjourned about 7:20 to meet again at 1:30 the 
following afternoon. 

Q. You agreed to meet again on when? A. At 1:30 the following 
afternoon, the 10th. 

Q. December 10? A. Right. 

Q. This was by mutual agreement of the parties? A. Yes. 

Q. Now, did this meeting take place on the 10th? A. Yes, it did. 

Q. What time did it start? A. About 1:30. 

Q. Same parties present? A. Correct, except Mr. Whipple 
was not present for the union. 
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Q. Now, briefly what occurred at the meeting on December 10? 
A. We discussed recognition; we discussed reduction of the staff at 
the station. The company dropped--we discussed staff duties. The 
company dropped its proposal that employees covered in the contract 
could do ten hours per week, work for ten hours a week outside of the 
category. = dropped that part of their proposal. It was agreed that 

if a man leaves the employment of the company, there would be 
no further use of promoting [ional or] public service material. Andon 
commercials, if the man left the station, the company could use them 
for the balance of the cycle with the payment of the applicable rate. 

Q. What else occurred at that meeting? A. Imade a new proposal 
with respect to duties of director-coordinators, oral proposal, also with 


respect to newscasters, also with respect to announcers. The company, 
Mr. Willard rejected these proposals. I told Mr. Willard that I felt I 
had no choice but to give the company the 24-hour strike notice that I 
had agreed with Mr. McClay I would give. T felt I had no alternative but 


to do that. We discussed the unilateral changes. 
Q. What did you say and Mr. Willard say, your best recollection? 
A. Itold Mr. Willard that I had no choice, that they were denind [going] 
further, putting into effect more and more of the unilateral changes 
posted on the 4th, the bargaining unit was on me, why did I let them do 
it in the first place, and they were going to continue to put these changes 
into effect and try to do with an insertion what they should do by negotiation. 
Mr. Willard told me that, asked how he could rectify any unfair labor 
practice the company had committed. I told him it would be difficult 
for him to undo the coerc¢[ion] the company had done. I told him I didn't 
see how he could bargain on unilateral changes after they had 
[been] posted and put #t/ into effect. There was no further comment and 
the meeting broke up at 4:10. | 
Q. When did you first decide to call this strike? A. So I 
think my decision was made December 8 and 9. 
Q. Had your members been complaining to you about these changes? 
A. Yes. 
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Q. Who, for instance? A. Probably half of the bargaining unit. 

Q. Did you have a meeting with your unit employees prior to 
this strike? A. Yes, I did. 

Q. Where did this meeting take place? A. In a temporary 
office structure, a trailer that we had on a lot just north of the station. 

Q. And about when was this? A. The meeting was called for 
midnight, Saturday, December 11. Actually it didn't get started until 
about a quarter to one Sunday morning, the 12th. 

Q. What did you tell your unit employees about the strike? 
A. I briefly ran through where we stood in the negotiations, and told 
them I had given the company the 24 hours’ notice and I felt we had no 
alternative but to strike because of the unilateral changes the company 
had instituted and continued to give increasing effect to. 

Q. Then what happened, you posted your pickets, then? A. About . 
2 o'clock the first picket went out, Sunday morning, the 12th. 

Q. Whdy did you wait until 2a.m.? A. Well, originally I had 


called the unit meeting for midnight, subsequently having called the 
meeting, and I realized that there were a couple of guys whose shifts 
did not end until after 2 [12] o'clock. I contacted [them through] my 
shop stewards to finish their shift, not to leave their duty station until 
the shift was over. This meant it was late when the meeting started. 
As I said earlier, the meeting didn't start until a quarter to1. The 
time was spent by explaining to the bargaining unit where we stood and 


why we had no alternative but to strike. By this time it was 2 o'clock 
and the pickets went out. 

Q. Did the company ever offer to withdraw the unilateral changes? 
A. Yes. 

Q. What meeting was this? A. The meeting of January 15, at 
the Federal Mediation Conciliation Service offices. 

Q. Who was present for the company? A. Mr. Willard, Mr. 
Bolton, Mr. Wormington. 

Q. And who was present for the union? A. Mr. Musburger. 
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Q. And yourself? A. Correct. 

Q. Did the company at that time give you a proposal conditionally, 
offering conditionally to withdraw the changes ? 

MR. UHLIG: Will you mark this as General Counsel's Exhibit 10. 


(The document above referred to was marked 
General Counsel's Exhibit No. 10 for | 
identification.) 


Q. (By Mr. Uhlig:) Iwill hand you what has been marked as 
General Counsel's Exhibit 10 and ask you if that is a written e=opoent you 
received from Jim Willard. A. Yes, it is. 

Q. What occurred at that meeting, did you discuss that? 

A. This proposal? 

Q. Yes. A. Yes. 

Q. Tell us what happened at that meeting. What did you Say and 
Mr. Willard say? A. Well, Mr. Willard presented this to me as.an 
agreement for a cessation of the strike and return to work, and discussed 
the various items with him. I pointed out to Mr. Willard that No. 4, 

I felt, was an ihtéxrdvidhal [internal ] union matter and had no business 
being involved in the contract or settlement agreement or anything else. 
Mr. Willard told me that he would buy just paragraph one rather than 


all five. He also said he would agree to some notice longer than 24 hours, 
put did not specify éri¢ [what] period. I told Mr. Willard that I 
would give the proposal serious consideration. 


Q. Was there any assurance given you that the company would 

not institute unilateral changes? A. NO. 
* * * * * | 

A. Itold Mr. Willard, pointed out to him I#vas" [he wasn't] 
making the men Kidd [whole] for money they might have lost, and he 
was not agreeable to ¢¢x[in]cluding that in his proposal, either in 
writing or oral. I told him I would take this under serious considera- 
tion and that I would get back to him as quickly as possible. ! 

Q. All right. What occurred after that? A. I took this proposal 
of Mr. Willard's and called a meeting of the bargaining unit. 

Q. Where was this held? A. At the Bellerive Hotel. 
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Q. Who all was present at that meeting? A. Virtually the entire 
bargaining unit. 

Q. All right. What occurred there? A. I advised the bargaining 
unit that we received this proposal from the company. The members 
of the bargaining unit asked myself and Mr. Whipple about it. They 
wanted to know if they returned to work whether or not the unilateral 
changes would be reinstituted, whether they would be made whole. 

* * * * * 

Q. What also happened with your unit members? A. The bargaining 
unit by their own motion with one negative vote, one negative vote and 
all the rest affirmative, rejected the proposal. 

Q. Did you notify Mr. Willard of this? A. Yes; I called Mr. 
Willard the 16th of January. 

* * * * * 

Q. Now, have there been meetings with the company since 

January 15? A. Yes, there have been. 


Q. After that when was the next meeting? A. The next meeting 
was January 19. 


Q. Who was present for the company and who was present for 
the union? A. Myself for the union; Bob Musburger, Harold Glazer, 
Bob Wormington, Nick Bolton, Jim Willard for the company. 

Q. And briefly what occurred at that meeting, Mr. Schnabel? 
A. Mr. Willard gave me a new proposal, a four-page document 
covering several areas. 

Q. Go ahead. What else occurred? A. We discussed the proposal. 
I looked, we looked over the proposal and discussed it with him. We 
made comment on most of the items contained there. 

Q. Now, since January 19, I don't want to go into each meeting, 

but have there been meetings since January 19? A. Yes, there 
have. 
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Q. Roughly how many? What is your best estimation? | 
A. January 19, today is the 5th of April, I would say ten. : 
* * * * * 
CROSS EXAMINATION 
BY MR. WILLARD: 

Q. Mr. Schnabel, I have here the statement you gave the e National 
Labor Relations Board dated December 22, 1965. There are a few 
areas I would like to clear up from the statement. You state that on 
"June 15, 1965, the union went on strike against KMW[BIC, and since I 
function as a one-man office, virtually by total time was taken up with 
the conduct of the strike against KMW[B]C". Was that an explanation for 
delay of meetings during the month of July? A. Correct. 

Q. How long did that strike last? A. It settled the 31st day of 
July. ; 


* * * * * 


MR. WILLARD: I would like to ask the reporter to =e a document 


dated November 3, 1965. 


(The document above referred to was marked 
Respondent's Exhibit No. 1 for identification. ) 


Q. (By Mr. Willard:) I hand you Respondent's Exhibit No. 1 and 
ask if that was a proposal you prepared and submitted, and, if so, when. 
A. Yes, that was submitted November 3. 

MR. WILLARD: I offer Respondent's Exhibit No. 1 and ask the 
Trial Examiner's permission to withdraw the original and submit 
duplicates. | 

MR. UHLIG: We have no objection to Respondent's Exhibit No. 1. 

TRIAL EXAMINER: Respondent's Exhibit No. 1 will be received. 


(The document above referred to, heretofore 
marked Respondent's Exhibit No. 1, was 
received in evidence.) 


TRIAL EXAMINER: When do you propose to submit os duplicates ? 


* * * * * | 
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Q. (By Mr. Willard:) What is Martha Spalding's job at WDAF? 
A. She is secretary to Bob Wormington. I think she also has another 
position. I couldn't tell you exactly what the title of it is. 

Q. Personnel Director? A. Something like that; something to 
that effect, yes. 

Q. Referring again to your statement, this time on page 11, I 


direct your attention to the words, "At the November 24 meeting the 


company presented a new proposal on job duties, pre-recording, other 
matters, in which certain areas varied from the original company proposal 
and contained the first proposal of the company pertaining to director- 
coordinators."" Is that statement accurate? A. That statement is 
accurate because I did not consider the oral proposal given before as a 
proposal. 
* * * * * 
Q. Then the company had no proposal on the table until 
November 29? A. In my opinion, no. 
* * * * * 
Q. And what was your final comment on that proposal, do you 
recall? A. My final comment? 
Q. Did you say--I will withdraw that question and ask you another 


Did you say this proposal was no more acceptable than the company's 

original proposal? A. I don't know that I made such a statement. Let 

me look and see if I have a note. I made a statement that the company's 
proposal was no more’ acceptable than the original proposal on director- 
coordinators because of the reservation, the reservation being, if these 
are held to be supervisors, then the whole thing is withdrawn. That was 
not addressed, according to my notes or to the best of my recollection, 

to the entire proposal. 
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MR. WILLARD: I ask the reporter to mark as Respondent's 
Exhibit No. 2 a document titled ‘Interchange Between Categories. Wy 


(The document above referred to was marked 
Respondent's Exhibit No. 2 for identification. ) 


* * * * * 

Q. (By Mr. Willard:) I believe you testified earlier that it was 
actually December 8 or 9 before you finally made up your mind to strike, 

is that correct? A. Before I decided that we had no alternative 
but to strike. 

Q. You decided to call a strike? A. Yes, correct. 

Q. Probably the 8th, about the 8th, of December? A. r would say 
probably the 9th. 

Q. After you realized that John McClay had left town? A. No. 

Q. You didn't realize he had left town? A. Again I don't recall 
exactly when John McClay left town. 

Q. John McClay's presence wasn't important to your A Yes, 
John McClay's presence was important. 

Q. But you don't know when he left town? A. I assume he had 
= 

. (Interrupting) You don't know? A. I never knew from one day 

to the a when McClay was going to be in. I made the decision following 
being advised by members of the bargaining unit that the company was 
putting into effect more and more of the unilateral changes. 

Q. Who advised you and what was put into effect? Let's cover 
that? A. Do you want names? | 

Q. Names, rank, and serial number. A. Serial number they don't 
have. Martin Gray. 

Q. There is Martin Gray. What did Martin Gray say: to you? 

A. Under date of November 8 a memo was put out by radio stating-- 

Q. (Interrupting) What did Martin Gray say to you? 

MR. UHLIG: He is saying. 
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THE WITNESS: (Continuing)--that radio had put out a memo 
covering additional newscasts to be done by announcers. A new announcer 
schedule had been posted to be effective, I believe, the 13th, which 
KAd/b/[put into] effect py¢additional [pre]recording. Also Mr. Musburger 
advised me that notice had been posted with regard to changes involving 
director-coordinators. 

Q. (By Mr. Willard:) What changes? A. Additional live pro- 
gramming would be done without the additional director-coordinator. 


Q. You mean they were going to add to your live program? 


A. No. The programs had been there but-- 

Q. (Interrupting) What did Ken Case tell-- 

MR. UHLIG: (Interrupting) Let him finish his answer. 

THE WITNESS: They were going to start doing things live that 
had not been done live. 

* * * * * 

A. We met at 2 o'clock on June 24 in Bob Wormington's office. 
We went until about 3:30. 

Q. At that time Bob presented proposals to you? A. He handed 
me the company proposal, yes. 

Q. Did he read a statement to you? A. Read a statement to me? 
He made a statement. If he was reading, he was doing an excellent job, 
I didn't realize he was reading. 

Q. He made a statement to you outlining some of the changes that 
were involved? A. Yes, the areas where change was involved. 

Q. Did he point out which articles and sections in the contract 
that were to be changed? A. Correct. 

* * * * * 

MR. WILLARD: I would ask the reporter to mark as Respondent's 

Exhibit No. 3 this document headed "1965 WDAF - AFTRA Negotiations". 


(The document above referred to was marked 
‘Respondent's Exhibit No. 3 for identification.) 
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Q. (By Mr. Willard:) Just for the record now, Dave, would you 
identify this as your prepared list of questions that you used in the 
August 24 meeting? A. Yes, and the meeting subsequent to that. 

Q. One more meeting after that? A. Yes. 

* * * * * 

MR. WILLARD: I would like to offer Respondent's Exhibit No. 3 
into evidence and then ask a few questions on it and ask permission of 
the Trial Examiner to make copies. | 

* * * * * 

TRIAL EXAMINER: All right, Respondent's Exhibit No. 3 will 

be received. | 


(The document above referred to, heretofore 
marked Respondent's Exhibit No. 3, was 
received in evidence.) 


* * * * * 

Q. (By Mr. Willard:) -- Respondent's Exhibit No. 3, either at 
the August 24 meeting or the next meeting, which, I believe, was 
September 9, you did ask the typed questions and you did jot down your 
impression of the company 'g answer in your own bandas A. That 
is correct. 

* * * * * 

Q. Isee. Then for some reason there was no meeting between 

September 9 and September 21, correct? A. Correct. 


x * * * *! 


Q. The new free lance code was discussed at that time, is that 
correct? A. The matter of free lance rates was discussed, yes. 

Q. And you had indicated in your proposal that you did desire to 
negotiate a new free lance code? A. Yes. 


Q. But it was not on the table at that time? A. No proposal was 
on the table at that time. 


* * * 
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Q. In your judgment there had been--I will withdraw that. 

There had been some concessions made, some proposals had been 
withdrawn, leading up to these negotiations, is that correct, up to 
October 15, through October 15? A. There had been some movement, 
yes, exploration and movement. 

Q. Excuse me? A. Exploration and movement. 

Q. And this takes us to October 19. I believe Mr. Bolton was 
present at that meeting rather than Mr. Wormington, is that correct? 
A. Well, at the start of the meeting Mr. Bolton was there. Bill 
Wormington was there. Bob Wormington came in after the meeting had 
started. 

* * * * * 

Q. At that meeting do you recall pointing to certain issues as 
difficult problem areas where no progress had been made, specifically, 
categories, probation period and discharge without cause? A. These 
areas were discussed at that meeting, yes. 

Q. You were told that director-coordinators would be included 
in any interchange? A. At this meeting? 

. Yes. A. Yes. 


* * * * * 


. What issues were still open on December 3? A. A number of 


. Which ones? A. Duties. 


. What specifically in duties? A. You are covering a very 


broad area, talking about four categories of performance-- 

Q. (Interrupting) All right, duties was open. What else was open? 
A. Recognition was open. 

Q. Recognition was open. A. The no strike, no lockout, was open, 
money, sick leave, company pension plan. 

Q. Now, wait. These are points at issue? A. Yes. 

Q. O.K. What else? A. Of course when I say duties that is a very 
broad area. It covers duties for everybody. Discharge, layoffs. 
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Q. Discharge was still at issue? A. Yes. Layoffs, seniority. 

Q. Is layoff and seniority one and the same? A. Basically, yes. 

Q. What else? A. Iam trying to think over the company's original 
proposal because most of the issues stemmed from their proposal for 
change. 

Q. Go ahead. A. Management rights; the extent of penn 

proposal of the company's. I said sick leave in there, didn't I? 

MR. WHIPPLE: May he refer to his notes if he desires? 

MR. WILLARD: I would be more impressed if he nee I can't 
stop it. 

THE WITNESS: Referring to notes at this point I would have to 
start with day one and go through. | 

Q. (By Mr. Willard:) All right. A. There are others. If you 
want me to sit here and think, I-- 2 

Q. (Interrupting) No. A. Pre-recording, interchangeability, 
which all followed--I lump all of that in under duties, Jim. 

Q. That fell under the general heading of duties? A. Yes. 

* * * * | 

Q. Mr. Schnabel, Iam going to hand you what has been marked 

Respondent's Exhibit No. 4 for identification and ask if that is a 
three-page document, dated October 26, 1965, and ask if you can identify 
it. A. Yes. It is a communication that I sent out to members of the 
WDAF bargaining unit. 


Q. This is a summary of your negotiations and your comments 


on the negotiations? A. Correct. 

Q. And this was distributed on or about October 26, 1965, was it? 
A. Correct. 

 Q. At least between the October 22 meeting and the November 3 
meeting? A. Yes. 

Q. And it was at the November 3 meeting that Martha Spalding 
was present, is that correct? A. Correct. 
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Q. As far as you are concerned, this is an accurate statement of 
your views on at least that portion of the negotiations as of that date? 


A. Correct. 

MR. WILLARD: I would offer Respondent's Exhibit No. 4 into 
evidence. 

TRIAL EXAMINER: Are there any objections? 

MR. UHLIG: No objection. 

MR. WHIPPLE: No objection. 

TRIAL EXAMINER: Respondent's Exhibit No. 4 is received. 


(The document above referred to, heretofore 
marked Respondent's Exhibit No. 4, was 
received in evidence.) 


Q. (By Mr. Willard:) In that October 26 communication you 
indicate that no progress had been made, is that correct, "To date we 
have had 13 bargaining sessions with the management of WDAF. 
Following these 13 bargaining sessions I can only report to you that no 
progress has been made'"? A. Yes, that is what the document says. 

Q. It was a truthful statement as far as you were concerned at 
that time? A. Taken in the context of the document itself, the areas 
that the bargaining unit was most concerned with, discharge without 
cause, staff duties, yes. 

Q. Iam not sure you were being truthful or you weren't being 
truthful. A. This is a communication to the bargaining unit, to indicate 
for the bargaining unit, period. 

Q. Was this the document that was referred to in connection with 
the November 3 meeting? A. I assumed that it was. No document was 
actually referred to by the company. I assumed that that is what they 
had reference to. 

Q. On November 3 you submitted your language on extent of 
agreement, and that is when you also obtained this letter that you had 
inquired about relating to the Taft pension plan? A. The answer to the 
first part of that is yes, and I think the answer to the second part of that 
is yes. I think that is when I got that letter. 
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Q. You asked that that--well, I will give you a chance to check. 
A. Yes, that is correct. 

Q. And you asked that Martha Spalding leave the oon? A. I 
stated that I did not choose to meet in the presence of a stenographic 
record. | 

Q. And she left? A. Yes, after a while, not immediately. 

Q. You asked what purpose Martha Spalding served and Bob 
Wormington replied the purpose was for the taking of notes at the meeting 
and asked if you objected to Martha being present. Do you recall that 
conversation? A. Not exactly in that verbatim but to that effect, yes. 

Q. Then you said, yes, nothing personal, but on the basis of her 
recording notes at the meeting I do object, yes? A. Stenographic 
record, yes. 

Q. You recall that is generally what you said? A. yes. 

Q. Then there was a discussion about court reporters? A. No. 

Q. No discussion about court reporters? A. At that meeting, no. 

Q. Did you discuss any other business before Martha left? 

A. Ibeg your pardon, yes, there was. I told the company if we were 
going to have a stenographic record and they wanted to bring in a court 
reporter and furnish the union with a copy of it then we'd be glad to 
consider that, but as far as having the type of stenographic record they 
were trying to get we objected. | 

Q. And then she left? A. Yes, sir. 

Q. At that point or during that day you made a proposal with 

respect to categories, specifically relating to announcers and news. 
You proposed that announcers could do three minutes of rip and read 
news between 7 p.m. and 5 a.m., rip and read only, is that correct? 
A. Between what? | 

Q. 7 p.m. and5a.m. A. Right. 


Q. At that time there was a specific waiver from the’ ‘union on the 
period of time, 1 a.m. to 5 a.m., was there not? A. That is we 
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Q. And was there a time limit on the three minutes of rip and 


read news? A. Once an hour, two minutes once an hour. 

Q. And rip and read news is what, for the benefit of the record? 
A. You rip it off the AP or UPI machines, Associated Press or United 
Press International, whichever service you may have. They send 
through hourly summaries. 

Q. That would not include local news from the station's own news 
room? A. Rip and read per Se, no. 

Q. The company at this time was asking for an unlimited right 
to have announcers read any type of news at any hour of the day, is 
that correct? A. Read or write news. 

* * * * * 

Q. Mr. Schnabel, I ask you if you can identify Respondent's 
Exhibit No. 5 for me. A. It is a letter from me to members of the 
WDAF bargaining unit represented by AFTRA. 

Q. This was similar in tone, similar in purpose, to the memorandum 
of October 26 that has already gone in as Respondent's Exhibit No. 4, 
is that correct? A. I don't know what you mean "similar in purpose". 

Q. This was a communication from you to members of the 

bargaining unit with respect to negotiations? A. Yes, and function. 

Q. And a statement of situation as it then existed, as you saw it? 

. Yes. 
x * * * * 

Q. Mr. Schnabel; I hand you a document dated December 1, 1965, 

and ask if this is the third in a series of communications to your 
unit members relating to the course of negotiations. A. Correct. 

Q. And this was distributed on or about December 1, 1965? 

A. Correct. 

Q. And contains a report of negotiations as you saw them at that 
time? A. Correct. 

Q. It is a statement of the issues that you thought then existed? 
A. Correct. 


* 
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| 
Q. Actually, then, in your judgment, the strike did not become 


imminent--I like the word--did not become imminent until around the 
8th or 9th when you finally felt the need for a strike was present? 
A. No. Iwould say the strike became imminent on the 4th day of 
December; it became inevitable and unavoidable on the 10th, or the 11th, 
rather. | 

Q. Then at this time you placed December 4 as a critical date, 
at 5 o'clock in the afternoon, when the changes were posted, is that 
correct? A. Yes. 

Q. Why did you serve notice terminating the 15-day extension? 

A. Igave that in my direct testimony, the reason. : 

Q. Why did you? A. Igave it in my direct testimony, the reason 
why. 

Q. Would you give it again? A. After a discussion with you as 
representative of the company, after having just come into the 
negotiations, I asked if this would be of help to you to move your client 
into coming to grips with the issues which I did not feel they | had up to 
that point and you told me, yes, it would be or you thought it might be. 

Q. You relied upon my recommendation? A. At that point, yes. 

Q. Does your organization retain counsel? A. We do not retain 
counsel. 

Q. You employ counsel? A. We employ counsel. 

Q. And his name? A. David Whipple. 

Q. And he had participated in these negotiations? A. No. 

Q. He had not participated in these negotiations at all? 
A. Oh, Ihad discussed certain points I had 467 anticipated would come 
up in the negotiations. | 


* * * | 
| 
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MR. WILLARD: Mr. Schnabel has been testifying throughout the 
afternoon that a strike was not imminent at all, that it was not imminent 
until December 4, that it was the unilateral changes which made it 
imminent, yet well after that date he writes this gentleman and says 
that while they were desperately attempting to reach a collective 
bargaining agreement with Taft Broadcasting Company and at a time 
when a strike was imminent, "you exhibited uncalled for disloyalty 
by submitting your resignation from the K.C. Local, AFTRA, thereby"'-- 

MR. UHLIG: (Interrupting) Where are you reading? 

MR. WILLARD: On the first page of Respondent's Exhibit 8, 
the paragraph numbered 1. 

TRIAL EXAMINER: So what does that prove? 

MR. WILLARD: This proves that either this union did regard a 
strike as imminent well before the unilateral changes took place, and, 
in fact, was preparing for it, which, I think, is actually what is 
established here, or it shows that he has not been telling us the truth 


today or did not tell the, truth in this letter, one or the other. Iam 
prepared to establish what time that resignation was submitted. 
* * * * * 
MR. WILLARD: I believe, one, that he must be either discredited 
or it must establish that at the time this resignation came in this union 


was seriously contemplating a strike, that it was imminent, that it was 
not precipitated by these unilateral changes. 

TRIAL EXAMINER: I am not prepared to admit this document or 
permit questioning on that basis. 

I do not consider that by his use on January 6, 1966, of the term 
imminent in describing a strike at any time that he is impeached in any 
regard. The matter is altogether too collateral to the issue on which you 
propose to impeach him, in my opinion. 


Tam not going to permit you to go into it. 
* * * 
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MR. WILLARD: I would offer it to prove, if allowed to proceed, 
that this letter would, that we could, establish that the resignation 
referred to in the letter of January 6 was submitted on or about 
December 1, 1965, and that the letter and testimony would establish that 
a strike was, in fact, imminent on or about December 1, 1965. 

TRIAL EXAMINER: What letter, this letter (indicating)? 

MR. WILLARD: Yes, Respondent's Exhibit 8. 

TRIAL EXAMINER: The offer is rejected. In fact, I will not 
accept an offer of proof based on testimony this witness might give on 
cross-examination. I don't know what he is going to say and I don't 
think there is any indication on the record that you do. | 

If you have collateral evidence, you may make your offer of proof 
on the basis of your witness and testimony. 

MR. WILLARD: Do you mean collateral evidence as to ‘the date 
of the resignation? 

TRIAL EXAMINER: Well, yes. 

MR. WILLARD: Or as to what he would say? 

TRIAL EXAMINER: As to what he would say. 

MR. WILLARD: As to what Mr. Schnabel would say? — 

TRIAL EXAMINER: I can't accept your offer of proof as to what 


he would testify on cross- examination unless you have some reason to 
know what he would say. Idon't. There is nothing on the set to 
indicate. 


MR. WILLARD: I would ask the reporter to mark a document 
headed "Exhibit A5, 1/3/66", addressed to Board of Directors, Kansas 
City Local, American Federation of Television and Radio Artists, 
signed by Robert V. Lewellen, dated December 1, 1965, as RES 
Exhibit No. 9 for idenfication. 


(The document above referred to was weed 
Respondent's Exhibit No. 9 for identification. ) 
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Q. (By Mr. Willard:) Mr. Schnabel, I hand you Respondent's 
Exhibit No. 9 for identification and ask if you will identify that letter. 
A. It is a letter addressed to the Local board of the American 
Federation of Television and Radio Artists and signed by Robert V. 

Lewellen. 

Q. You have seen this letter before? A. I think I have. 

Q. Look in the upper left-hand corner. Isn't this the letter that 
you offered into evidence in the hearing against Mr. Lewellen sometime 
in January 1966? A. Yes, it is. Isee it. 

MR. WILLARD: I would offer Respondent's Exhibit No. 9 to 
establish the date when Mr. Lewellen tendered his resignation in 
connection with the Respondent's Exhibit No. 8, establishing the imminence 
of the strike. 

MR. UHLIG: We would also object to that exhibit, Mr. Trial 
Examiner. It is immaterial and relates to a collateral matter not in 
issue. 


MR. WHIPPLE: I would like to make an objection or two. Also 
there is no showing when and actually if that letter, that Exhibit No. 9, 
was received by the Charging Party, in other words, he hasn't 
established the date that it was received by the--if it was received, 
he hasn't even established that it was received by the Charging Party. 
TRIAL EXAMINER: The exhibit will be rejected. It may go into 
the rejected exhibit file. 


* 
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BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Seventeenth Region 


In the Matter of: 


TAFT BROADCASTING CO., 
WDAF AM-FM TV, 


and 


AMERICAN FEDERATION OF TELEVISION 
AND RADIO ARTISTS, AFL-CIO, KANSAS 


CITY [LOCAL] 


Case No. 17-CA-2800 . 


Room 601, 

610 Federal Building, | 
601 East Twelfth Street, - 
Kansas City, Missouri 64106 
Wednesday, April 6, 1966 


The above-entitled matter came on for hearing, pursuant to.notice, 


at 9:00 o'clock a.m. 
BEFORE: 


PAUL E. WEIL, Trial Examiner, 


APPEARANCES: 
ROBERT L. UHLKG, Esq., 


. CHARLES W. TOOMEY,Esq., 


C.DAVID WHIPPLE, Esq., 


DAVID H. SCHNABEL 


610 Federal Building, 601 East 
Twelfth Street, Kansas City, 
Missouri, appearing as counsel 
for General Counsel. } 


610 Federal Building, 601 East 
Twelfth Street, Kansas City, 
Missouri, appearing as counsel 
for General Counsel. 


1111 Grand Building, Kansas City, 
Missouri, appearing on behalf of 
American Federation of Television 
and Radio Artists, AFL-C10, 
Kansas City Local, the Charging 
Party. 


1006 Grand Avenue, Kansas City, 
Missouri, appearing on behalf of 
American Federation of Television 
and Radio Artists, AFL-C1O, 
Kansas City Local, the Charging 
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JAMES R. WILLARD, Esq., of the firm of Spencer, Fane, 
‘ Britt & Browne, 1000 Power & 
Light Building, Kansas City, 
Missouri, appearing on behalf of 
Taft Broadcasting Company, the 
Respondent. 


HARRY L. BROWNE, Esq., of the firm of Spencer, Fane, 
Britt & Browne, 1000 Power & 
Light Building, Kansas City, 
Missouri, appearing on behalf of 
Taft Broadcasting Company, the 
Respondent. 


* * 
DAVID H. SCHNABEL 
was called as a witness by and on behalf of the General Counsel, 
resumed the stand, was examined and testified as follows: 
CROSS EXAMINATION (continued) 
BY MR. WILLARD: 

Q. Mr. Schnabel, I hand you Respondent's Exhibit No. 10 for 
identification and ask you if you can identify that document for us. 
A. Is the date on this the 29th? 

Q. Yes. A. It looks like a summary of company and union 
positions that had been prepared by the company and handed to the union 
negotiations on the 29th of November. 

Q. You recall I handed it to you on that date? A. A document 
similar to this. 

Q. Offhand, do you see any variances from that document from 

the one that was handed to you? A. Any what? 

Q. Variances that you can recall. You say it is similar toa 
document that was handed to you. Do you see anything different to you? 
A. Idon't know. I would assume this is the document you had. 

Q. From November 29th on much of the discussion proceeded 
from that document as to what issues were in dispute at the time? 

A. Using this as the basis for discussion? 

Q. Yes. A. Not actually, no, sir. 
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Q. You ignored it, then? A. Pretty much so. 
MR. WILLARD: I would offer Respondent's Exhibit No. 10 into 
evidence as the document previously referred to that was used in the 


negotiations. 

TRIAL EXAMINER: Any objections? 

MR. UHLIG: No objections. 

TRIAL EXAMINER: Without objection, the document is received 
as Respondent's Exhibit No. 10. 


(The document above referred to fos 
marked Respondent's Exhibit No. 105) was 
received in evidence.) 


* * * * * 

Q. (By Mr. Willard:) There were two approaches to the contract 
problem involved in the duties and compensation section, the approach 
taken by the company's proposal and the approach taken by the old 
contract. Do you understand me so far? A. I think Ido. | 

Q. And you rejected the company’s approach to that problem? 

MR. UHLIG: I object to that question. I object to that ‘question 
as too broad. You are talking about approaches. You are asking for 
philosophy in the answer there, it seems to me. 

MR. WILLARD: Iam not at all. I think, Mr. Trial Examiner, 

I think both the proposal and the old contract are in the record, 
and it is apparent that there are two entirely different concepts involved. 
All I am driving at is, in any concessions he might have made, and up 
until now he hasn't said he has made any, was he making them in the terms 
of the old contract or the new proposal? | 

TRIAL EXAMINER: You may answer it. 

THE WITNESS: I don't believe I can answer that, Mr. _ rial 
Examiner. When I make a proposal it is designed to try to find ground 
mutually acceptable to come up with a new contract. : 
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Q. (By Mr. Willard:) Fine. What proposal did you make on duties 
and categories, or duties and compensation, the Section 3 area? 
A. On compensation, I proposed an increase in base weekly pay ranging 
from, as I recall, $5 per week up to, in one instance, for one category, 


up to a maximum of $10 per week. 

On duties, I proposed meeting the company's objections to the 
then current contract with respect to operating restrictions by 
offering-- 

* * * * * 

A. By proposing elimination or modification of certain restrictions 
that the company said they felt-- 

Q. (Interrupting) You proposed, then, certain modifications of the 
old contract? A. Yes. 

Q. And, in fact, in mid-November you took the position, stated 
that you could not accept the company's proposal on duties and categories? 
A. In toto? No. 

Q. What did you say? A. If I could have accepted it in toto, I 
would have accepted it. 

Q. You did not sign it in toto? A. No. 

Q. You offered a counterproposal? A. Maybe Iam missing the 
point, but I don't understand when you say am I modifying the company's 
proposal. I don't see how I can modify the proposal of someone else. 

. Lean only modify my own proposals. 

Q. What proposals did you make in this area prior to and 
including November 29? A. As I said earlier, relaxation of certain 
restrictions on performance of work. 

Q. Specifically? A. Announcers doing news, newscasters doing 
sports, newscasters doing commercials within their programs with 

respect to basic--well, that is about it. 

Q. Announcers would have the unlimited right to do news? 

A. No. 


15 


Q. That is what you oe announcers doing news. A. I said | 
modifications. 7 

Q. Excuse me. A. A modification, specifically, is not something 
in its-- 

Q. (Interrupting) What was your proposal on announcers doing 
news? A. That announcers could do news, as I recall, up to three 
minutes, between 7 p.m. and 5 a.m. . 

Q. Did you specify a period of time? A. Yes. | 

Q. What period of time? A. 7 p.m. to 5 a.m 

Q. A ten-minute newscast? A. No, I said three minutes, once 
.an hour, two minutes of news once an hour. | 

Q. Any specific type of news? A. Basically, the ripe and ready 
[rip and read] type, the same thing that had been permissible by waiver 
under the then current agreement between 1 o'clock in the morn and 
5 o'clock in the morning. I expanded that. 

Q. You mentioned there were some other areas that you offered 

to make concessions inthem? A. Yes, I believe ee aes 
doing sports in shifts, except for play by play. 

Q. And anything else? A. That's all that comes to mind right 


at the moment. 
Q. During the meetings in November, and specifically | ‘November 
11, November 15, did you--I will withdraw that and ask: | 
Do you recall, generally, when you put this on the table, these 
proposals that you have referred to? A. I couldn't tell you a specific 


date. 


Q. Well, no, September, October, November? A. I would say 
probably, well, it would have been subsequent, latter part of September 


or in October sometime, perhaps the first part of November. 
* * * * * 
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Q. Fine. The company presented you with a new proposal in this 
area dated November 24. Do you recall that? We discussed it yesterday. 
A. Yes, correct. 

Q. Do you recall any discussion of that proposal? A. On 
November 24th? 

Q. Or thereafter. A. There was some discussion of it thereafter. 

Q. November 29th there was some discussion? A. Yes, I believe 
there was on November 29th. 


Q. There was no discussion on November 24th? A. If any, very 


limited, as I recall, because of the presence of the stenographer for the 
company. 

Q. Not any discussion between you and me when she was not 
present? A. As far as I recall, she was present at the entire meeting. 
* * * * * 

Q. Was money discussed at the November 29th meeting? 

A. Yes, it was. 

Q. Do you recall how that came up? A. You gave me money 
figures to add to the company proposal. 

Q. And what did you propose after you received the money 
proposal? A. After you had made the proposal of the $7 base increase 
on a two-year contract, I said that the money would be fine with a 
renewal of the old agreement for two years. 

Q. And what did Isay? A. You rejected it. 

Q. What did I say, do you remember? A. I think something 
probably like no, thanks. 

Q. Your memory is that I said something like that? A. Some- 
thing like that. 

Q. And what occurred then? A. As I recall, we adjourned for 
lunch and the mediators met the balance of the afternoon separately 
with the parties. 

Q. Between November 29th and December 4th, what modifications 
did you make in your proposal? A. Are you talking about written 
modifications ? 
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Q. Written or oral. A. I don't know. I would have to g° saaticni 
my notes here. We discussed a lot of areas-- 

Q. (Interrupting) "We", you and Mr. Whipple?’ A. No, Tam. 
talking about the company and the union, the parties involved i in 

negotiations. | 

Q. On November 29th, November 30th? A. Iam SOrry, no. 
November 30, we didn't meet at all in joint sessions. We met 
separately with the mediators. You said from November 29th until 
when? : 
Q. December 4th. A. Oh, until December 4th. 

Q. Why? A. No, there wasn't much discussion because the 
parties weren't in joint session there until actually on the 4th itself. 

Q. On the 4th, you made some proposals? A. Mr. McClay. 
came into the negotiations then, serving as chief spokesman at the time, 
and we went through many areas that had been covered in negotiations 
beforehand, but we explained our position and reasoning to Mr. McClay. 

Q. I believe the question of the new free lance code came up 
during the negotiations. When did you actually submit the proposed new 
free lance code? A. I don't know. I would have to look back through 
my minutes. I would say somewhere around the 24th of November, 
somewhere around in there. : 

Q. If I suggested to you that you first presented it to the company 
after 5 o'clock on December 4th, would you say that was accurate? 

A. That may be. I know it was the latter part of November or 
the first part of December. 

Q. Do you know when you first on the table asked for the AFTRA 
pension plan and AFTRA retirement plan? A. The exact date? Tam 
sorry, I never asked actually for both the AFTRA pension plan and the 
Taft plan, if the Taft plan went into effect at WDAF, if it was put into 
effect by the company, under the terms of the plan itself, if it was put 
into effect on a ditféséntidl [divisional] basis, and all full-time employees 
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of that division are covered under it, ¥hbdd [to] exclude us, would call 
for a modification of the plan, and therefore, it was my position and 
opinion that we were covered under it, under the terms of the plan itself. 
Now, if that is asking for both plans, then, that's both plans. 

Q. On November 29th, were you asked specifically, are you asking | 
for both plans? A. I may have been asked that specifically. 

Q. During this period of time, in late November, early December, 
you were making the necessary technical preparations for 2 strike, were 
you not? A. By that do you mean getting strike authorization from the 
bargaining unit, et cetera? 

Q. Getting picket signs painted? A. Idon't remember when I 
had the picket signs painted, to be quite honest. 

Q. If I suggested you had them painted December 1 with the Jones 
Company, they were to paint over the KMBC sign, would that refresh 
your memory? A. That may have been. 

Q. You just don't remember? A. No, the exact date, no I don't. 
They were done by Jones Sign. 

Q. You leased a trailer, as Irecall? A. That is correct--pardon 
me-- 

Q. (Interrupting) When you leased it, it was a trailer? 

A. Temporary office structure. 

Q. When did you put the trailer on the lot next to WDAF and 
convert it to a temporary office structure? A. The temporary office 
structure on a lot next-to WDAF around the first of December, and I 
couldn't recall the exact date. ; 

Q. Do you recall what the sign said on it at that time? 

A. “AFTRA Headquarters”. 


* * * * 
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Q. Well, let's jump ahead, then, to January 15, the meeting at 
which the proposal to end the strike was made, the return to work 
proposal. I hand you General Counsel's Exhibit No. 10. This was the 
proposal that was handed to you during the course of the January 15th 
meeting, is that correct? A. Yes. 

Q. Do you recall how that proposal came to be made? Did you 
make some statement? A. I think it was with respect to a discussion 
on the fact the unilateral changes had caused the strike. | 

Q. And you recall that that proposal was. modified, that; t offered ; 
you your choice of Paragraph 1 or any combination ofparagraphs? 


A. Correct. 
* * * * * 
Q. Do you recall being offered your choice of hours, days, or 
weeks? A. No, I don't recall being offered a choice. Ido recall that 
you said that 24 hours, you would go for a longer notice than that, 
| 
perhaps, but no specific time longer. 
* * * * * 
MR. WILLARD: I would at this time offer Respondent's Exhibit 


No. 12 into evidence. 
* * * * * 


| 

Q. (By Mr. Willard:) Looking over this article, is there anything 
contained in the first article headed, "Negotiations Between AFTRA 
and TAFT", which is an inaccurate statement of your position? 

A. Inaccurate statement of my position with respect to what? 

Q. The offer to return to work, which was discussed here. 

A. This is not reflective of my position at all, but the see of the 
bargaining unit. 

Q. Oh, you disagree with this? A. No, Isay it is it my position, 
it is not saying anything about my position. It is saying about the 
bargaining-- | 

Q. (Interrupting) Why do you disagree with it? A. This is the 
bargaining [unit's] attitude towards a proposal I had taken to them. 
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Q. In what way do you disagree with this position? A. I don't-- 
~ it is not a position. 
Q. In what way do you disagree with the statements contained 
herein? A. I don't see how I can agree as a negotiator, agree or dis- 


agree one way or the other. 

Q. Is there any point that you disagree with? A. Yes; I think I 
would have made it a little stronger probably with respect to the conduct 
of the negotiations at that point. 

* * * * * 

Q. (Interrupting) Just for the record, who does this go to, who 
is it distributed to? A. It goes to all members of the bargaining unit. 
It goes to other interested parties, including yourself. It goes to people 
who have requested copies of the newsletter. It goes to other labor 
organizations. 

* * cd * * 

Q. The question came up during the discussion of this exhibit as 
to who it went to. As a matter of fact, Mr. Schnabel, doesn't it go to 
all of the officers of Taft Broadcasting Corporation, none of whom have 
asked to be on the list? A. Yes, subsequent somewhere along the line 
we started mailing them to Taft. 

Q. Sometime shortly after the strike started? A. I couldn't tell 
you. It was subsequent to the start of the strike. It may have beena 
month, I don't know. 

* ® * * 
REDIRECT EXAMINATION 
BY MR. UHLIG: 

Q. Mr. Schnabel, in cross-examination you were asked by Mr. 
Willard about Musburger and Gray notifying you on or about December 
8th of additional changes that were made in the station? A. Yes, sir. 

Q. What were those changes that they notified you? A. They 
involved announcers doing news, as I recall, scheduling on television 
and radio involving prerecordings, and the doing of additional, or the 
doing of, yes, additional live on-camera television programs without 
the two director-coordinators on duty. 
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Q. You mentioned something to Mr. Willard there about a memo. 
Was there a memo posted, is that what they told you? A. Yes, correct. 

Q. Did they subsequently give you copies of those memos? 

A. Yes, Iasked them to obtain copies of them for me. 

MR. UHLIG: Will you mark this as General Counsel's Exhibit 
No. 11,and this (indicating) as General Counsel's No. 12.; 


(The documents above referred to were ;marked 
General Counsel's Exhibits No. 11 and No. 12 for 
identification.) 


Q. (By Mr. Uhlig:) Mr. Schnabel, I will Sinai pouwined has been 
marked as General Counsel's Exhibit No. 11 and General Counsel's 
Exhibit No. 12, consisting of two pages. Are those the aaibional changes 
that you were notified about? A. Yes. 

* * * * * : 

Q. General Counsel's Exhibit No. 11, dated December 8, what 
change was that making in director-coordinators? A. Under the effective 
date of December 9th, the day after the date on the memo, three newscasts 
would be done live that had not been done live on camera before, and 
would be done by the director-coordinator on duty rather = having 
two director-coordinators. 

Q. In other words, there would be one airector-coordinator instead 
of two? A. Correct. And also, two other newscasts would be done, that 

had been done live before would continue being done ime but with 
just one director-coordinator on duty. 

Q. General Counsel's Exhibit No. 12, two changes. What effect 
would that have and when did they become effective? A. On the first 
page of this document here, the amount of prerecording is increased 
on television, and, let's see, the amount of prerecording is increased 

on television and the amount of prerecording on radio was also increased 
on Sundays, as I recall. 


On the second page, it covers announcers doing news and calls for 
at various subsequent dates additional news casts to be done by announcers 
rather than by newscasters. 
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Q. All right. Now, those were the items you had received from 
Martin Gray and Bob Musburger? A. Correct. 
Q. And they complained to you about these changes? A. Yes. 
Q. This was the time when you decided to call a strike, then? 
A. Yes, sir. 
Q. On December 4th, when you left that meeting, you had informed 
the company you would not strike that day, had you? A. Yes, sir. 
Q. Whom did you inform? A. Mr. McClay. 
* * * ea * 
MR. UHLIG: Yes, I would like to offer into evidence at this time 
General Counsel’s Exhibit No. 11 and No. 12. 
TRIAL EXAMINER: Any objection? 
MR. WILLARD: I have no objection. General Counsel has not 
established they were posted by the company. 
MR. UHLIG: Will you concede that they were posted? 
MR. WILLARD: They were prepared or posted. 
* * * * 
TRIAL EXAMINER: All right, I will receive them. 


(The documents above referred to, heretofore 
marked General Counsel's Exhibits No. 11 and 
No. 12, were received in evidence.) 


* * * * 
ROBERT MUSBURGER 

was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 

TRIAL EXAMINER: Give your name and you'd better spell it 
to the reporter. 

THE WITNESS: Robert Musburger, M-u-s-b-u-r-g-e-r, 3724 
Belleview. 
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DIRECT EXAMINATION 
BY MR. UHLIG: 

. Are you employed at WDAF here in Kansas City, Missouri? 

. Yes. : 

. What's your position out there? A. Director-coordinator. 

. How long have you held this position? A. As director 
approximately about four and a half years. Ihave been with the company, 
WDAF, through three owners for about eleven and a half seas 

Q. Here in Kansas City? A. Yes. 

Q. I'll hand you what has been marked as General Counsel’s 
Exhibit No. 11. Did you see that out at the station on or about the date 
it bears, December 8, 1965? A. Yes, I did. 

Q. How did you see that? A. One of twoways. I'm not positive 
which way it was. It was either placed in-my mailbox or posted in the 
director-coordinator's office space. I believe it was placed in my mail- 
box, though. 


Q. Did you make a copy of that for Dave Schnabel? A. Yes, I did. 


Q. General Counsel's Exhibit No. 12, did you see that! at the 
station on or about December 8 or 9? A. I may have seen it the following 
day, on the 9th. I saw it sometime on the 9th, I believe. It was shown 
to me by another union steward. 

Q. And both of them were together? A. Yes. | 

Q. Both pages of the exhibit? A. Yes. ! 

Q. What did you do when you saw that out at the station, did you 
contact Mr. Schnabel? A. Yes, Idid. It upset meas — as most of 
the rest of the unit. 3 

MR. WILLARD: I object to that and ask that it "upset me and the 
rest of the unit,"" be stricken. 

TRIAL EXAMINER: It may be stricken. 

Q. (By Mr. Uhlig:) Did you place a call to Schnabel about this 
matter? A. Yes, I did. 
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Q. What did you say to Schnabel and what did he say to you? 
A. I said probably something on the order, "They have done it again, 
they have made more changes." Dave said to calm down and take it 
easy, to do what we were instructed to do, to follow the instructions to 
the letter. This information I passed on to the unit. 

Q. Now, directing your attention to this meeting held right prior 
to going out on strike on December 11, was it? A. Midnight. 

Q. On December 11? A. Right. Actually, it was the morning of 

the 12th. 

Q. The morning of the 12th? A. Yes. 

Q. And the majority of the unit members were there that night? 
A. To my knowledge all of the unit members were there, with the exception 
of three people. 

Q. And Mr. Schnabel was there? A. Yes, sir. 

Q. And what did'Mr. Schnabel say about calling the strike? 
A. He said, at this point, with the unilateral changes that had been put 
into effect the previous week he had no other choice than to go ahead 
with the authorization that he had had to call a strike. 

Q. Then a strike'was called? A. Yes. We had a thorough 
discussion, the unit talked it over probably for an hour and a half, 
talking over what had happened, negotiations, where we stood. One of 


the members asked if there is any reason why we couldn't continue under 
our old contract and just continue negotiating-- 

MR. WILLARD: (Interrupting) I'm going to object unless he 
identifies the person. 

Q. (By Mr. Uhlig:) Can you recall who it was? A. Yes, Mr. Bob 
Higby. 


Q. He's an announcer there? A. Yes. He asked why we couldn't 


continue negotiating, if necessary, for four or five years under 
the old contract. Dave pointed out under December 4 and 8 we were no 
longer operating under the old contract because of the unilaterial changes 
that will be put into the contract, obviously. 
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MR. WILLARD: I object to "obviously." 
Q. (By Mr. Uhlig:) That's what Dave had said? A. This is what 
Dave had said in his opinion because of executive secretary, becausé of 
two changes, two separate days' changes being made in the contract, our 
previous contract, that changes probably would continue and we would 
no longer have a contract. | 
Q. And then the strike started? A. Then the strike started. 
* * * * * 
REDIRECT EXAMINATION 
BY MR. UHLIG: 
Q. David Schnabel, your executive secretary, he is the one who 
had the exclusive right to call this strike? A. Yes. : 
Q. And he would be the one who would make the decision? A. Yes. 
He only. 
* 
Whereupon 
DAVID WIDDER 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 
TRIAL EXAMINER: Give your name and address to the SES 
THE WITNESS: David Widder, W-i-d-d-e-r. 
DIRECT EXAMINATION 
BY MR. TOOMEY: 
Q. What's your address? A. 8201 Garfield, Kansas an Kansas. 
Q. When were you first employed by WDAF? A. March 21, 1951. 


Q. In what capacity were you employed just prior to the strike? 
A. Staff announcer, radio and television. 


Q. What were your duties in that capacity? A. As outlined by 
the contract, preparing or doing booth announcing on and off camera, 
commercials for television, and record shows for radio. 
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Q. I'll show you General Counsel's Exhibit No. 9. I ask you to 
look at that and then tell us when you first saw that. A. I first saw that 
when it was posted shortly after 5 o'clock on December 4, 5 p.m. 

Q. Who posted it? A. Bill Wormington, program director for the 
television station. 

Q. Who else was present? A. To the best of my knowledge. I don't 
think anybody was. It was in the television booth. 

MR. TOOMEY: Let the record show that I ask to be marked as 
GC 13 an interoffice memo from Bill Wormington to Dave Widder. 


(The document above referred to was marked 
‘General Counsel's Exhibit No. 13 for identification.) 


Q. (By Mr. Toomey:) I ask you when you saw that. A. This I saw 
almost at the same time as I saw the other exhibit. Mr. Wormington 
posted it, the first exhibit, I can't refer to it by number. I read it, and 
while I was reading it this was handed to me with the notation that it 
contains that I was to perform a sports insert within the hour. 

Q. And what time of the day was that? A. Shortly after 5, I would 
say two or three minutes after 5 p.m. 

Q. Onwhat date? A. December 4. 

Q. Was there any conversation between you and Mr. Wormington 
at that time? That's Mr. Bill Wormington. A. Yes. I can't recall the 

exact wordage. I know after I read the changes that had been 
posted and then read the memo it occurred to me that it was rather an 
impossibility inasmuch as I had booth duties at the time that I was to 
be on camera on the next floor, and I remarked to Mr. Wormington that 
I didn't see how I could be in two places at one time. He said there was 
no problem, that it could be taped. 

I was not prepared for on-camera work inasmuch as I was ina 
sport shirt. He said there was no problem there, that there were ties 
available and that I could "gussy up", so to speak. 
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Q. When was the last time that you had been directed to perform 
an insert of this type or when was the last time you had ever performed 
one? A. Ihad never performed anything of a sports nature on television. 

Q. Did you receive any remuneration for this work? A. No, I 
didn't. I might add I didn't put in for it inasmuch as I didn't know what 
to put infor. I assumed under the old contract it would be = 

* * * * * 

Q. (By Mr. Toomey:) Are you familiar with what you would have 
received under the old contract? A. I imagine $20. | 

Q. Did you receive $20 for this work? A. No. ; 

MR. WILLARD: Iobject. He has already said he didn’t put in for 
the money. 

TRIAL EXAMINER: Sustained. 

MR. TOOMEY: I would like to have the record show whether or 
not he actually received it. Maybe the company did pay it. 

TRIAL EXAMINER: He already testified they didn't. 

Q. (By Mr. Toomey:) What preparation was entailed to prepare 
this presentation or this insert, what preparation did you have to go 
through? A. The preparation, of course, involved compiling the scores, 
the sports scores, that were available, as well as additional comment as 
to the stories that were current that day in the sports world. A lot of 
it, of course, would be obtained from the wire service. My problem 
was more or less of time rather than‘ability. | 


| 
* * * * * 


| 
Q. Would you relate for the record what you had to do to prepare 
for the sports insert, whom you saw, and what you did? A. Well, I first 
went to Mr. Bernauer, who was the director. He didn't know about 


it. Ithen, of course, had to prepare the recorded material which would 
make up for my lack of presence in the booth, so I went to the recording 
room and recorded the announcements that were contained in the new 
periodié4l/ which was 6 to 6:30. I then went--the memo directed me 
to Mr. Tom Reed in the news room. I went to him to find out when the 


insert would occur. He didn't know anything about it. I then went to 
| 
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Mr. Donahoo, who was) in charge of newscast. He didn't know anything 
about it. I waited approximately 20 minutes until I found out from these 
people as to when it was to be presented. I then went to the wire and 
got what material that 'was available. I went to Mr. Case who had just 
presented a sportscast and asked him if I might use some of his 
material inasmuch as it would not be available on the wire. 

Q. Did you perform this sports insert? A. At approximately 
23 minutes after 6, I did. 

Q. Were there any other changes posted following December 4 
and prior to the strike affecting you? A. Yes. I can't tell you just 
what day it was. It was the week following the 4th. [A] news schedule 
was put into effect requiring me to record radio, Sunday radio, on the, 
let's see, a week from the following Sunday. In other words, a week from 
the 5th would be the 12th. I never did it because the strike came before 
it could happen. 

Q. Were you ever directed to do these before under the old 
contract? A. Not under the old contract. 

MR. TOOMEY: Ihave no further questions, except to offer into 
evidence GC Exhibit 13. 

TRIAL EXAMINER: Any objections? 

MR. WILLARD: No objections. 

TRIAL EXAMINER: General Counsel's 13 will be received. 


(The document above referred to, heretofore 
marked General Counsel's Exhibit No. 13 was 
received in evidence. 


* x 
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KENNETH C. CASE. 
was called as a witness by and on behalf of the General Counsel and, 


having been first duly sworn, was examined and testified as follows: 
* * * * * 


DIRECT EXAMINATION 
BY MR. TOOMEY: : 
* * * * * 

Q. How long have you been employed by WDAF? A. = 
June 28, 1965. 

Q. In what capacity, sir? A. As television announcer. 

Q. What are your duties as television announcer? A. Oh, doing 
booth announcements, on and off-camera commercials, and I have done 
play-by-play sports, sports programs. 

Q. I show you GC Exhibit No. 9. Iask you when you first saw 
this or when was it first brought to your attention? A. It was the evening 
it was posted. I'm not certain of the time, it was probably around 5:30. 

Q. Did any of the changes in the notice affect you with regard to 
wages or hours or conditions of work? A. The only way it affected me 
was during the week, and I'm not certain what days of the mock I was 
called on to do sports inserts in the 6 o'clock news. 

Q. Had you ever done these before? A. No, not sports inserts 
in the news. 

Q. Who directed you to do these? A. Mr. Bill Wormington, 
program director for television. 

Q. Would you describe how a sports insert differs from a sports 
program? A. Well, a sports insert is of varying: length, at the news 

director's discretion. It comes withina news program. A sports 
program, of course, is a self-contained program in itself. | 

Q. And you had never done a sports insert before, you say ?. 

A. No, sir. 7 

Q. Did you receive any additional pay ae the insert you did? 

A. Yes, I received $26 per insert. 
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Q. Are you familiar with the designation called the out-of-category 
fee in the old contract? A. Yes, sir. 

Q. Do you know how that provision would have affected you if the 
contract was still inforce? A. Yes, these inserts would have paid 
$20 apiece. 


* * * 
REDIRECT EXAMINATION 
BY MR. TOOMEY: 
Q. You were aware that the 6 o'clock news did carry a sports 


insert, as a rule, were you not? A. Iwas aware that the news man 
on duty did give sports news, yes, sir. 
* * * * 
CHARLES LEWIS JONES 

was called as a witness by and on behalf of the General Counsel and, 
having been first duly:sworn, was examined and testified as follows: 

TRIAL EXAMINER: Give your name and address to the reporter. 

THE WITNESS: Charles Lewis Jones. 

DIRECT EXAMINATION 
BY MR. TOOMEY: 

Q. What's your address? A. 8610 Meadow Lane, Leawood, Kansas. 

Q. When were you first employed by WDAF? A. June 1952. 

Q. In what capacity did you work there? A. As a director, 
director-coordinator, to be exact. 

Q. Are you familiar with this notice which has been identified as 
General Counsel's Exhibit 9? A. Yes, sir, Iam. 

Q. When did it first come to your attention? A. On the Sunday 
morning following the posting of the notice. 

Q. Did it affect you in any way? A. It affected me--oh, first of 
all, it affected the conditions under which we worked there. 

MR. WILLARD: Oh, I object to that as a conclusion. 

THE WITNESS: Oh, all right, I can't answer the question any 
other way. 
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THE WITNESS: The first thing was that in the past we had worked 
in such a manner that whenever there was live television there were 
two men on, a director and a coordinator. The change that it made in 
that particular--there's only one paragraph there. No. -- may I borrow 
it? | 

Q. (By Mr. Toomey:) Yes. A. Thank you. This paragraph C, 4-C, 
when I came to work on Sunday there was some question as to whether 
or what effect this would have on Sunday night when we had had two 
men on. When Norm Bernauer came in as a director we discussed it 
a bit and he called Bob Wormington, I believe, to see what course we 
should take. I might clarify it in this way: We had the 6 o'clock news 
and we had a 10 o'clock newscast, and then a newscast following the 
movie. The time of that would vary. It would be, maybe 11:15, when- 
ever the movie ended. In the past we'd be staying, I'd be staying 
over to cover the late newscast. Norm Bernauer asked Bob whether I 
should stay on for that newscast, and he said no. As I recall it, he 
said, "Stay for the 10:30 one but not for the late one". So I don't 
know the exact time that was concerned, maybe 45 minutes, maybe 
an hour, depending upon when the movie ended, and that was the ef- 
fect it had on me. : 

Q. How much loss in time or money would you suffer? A. As 

I say, I'm not sure when the movie ended, but it was probably, 

I should say 45 minutes or an hour overtime, something like that. 

Q. This was done indirectly at the direction of Bob Wormington? 

A. Yes, as I say, Norm called Bob, I believe, and asked what we 


should do because there was some question in our mind as to whether 


we should stay over or what. 


* * * * x 
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MARTIN GRAY 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 
* * * * * 
DIRECT EXAMINATION 
BY MR. TOOMEY: 

Q. And your address? A. 9213 Reeder Drive, Overland Park, 
Kansas. 

Q. When were you first employed by WDAF? A. January 13, 
1963. 

Q. And prior to the strike in what capacity did you work? 

A. Radio staff announcer, disk jockey. 

Q. What were your duties? A. Cover radio booths, sometimes 
FM booths, and sometimes TV booths, and run record shows, and 
T also did news all night. 

Q. Now, I show you GC Exhibit 9, and I ask you when and by 
whom this notice was brought to your attention. A. This was posted 
on what happened to be my day off, Saturday. I was called about 
between 6:30 and 7 p.m., I think it was, by Fred Everett, another 
announcer, who read this notice over the phone to me. That was 
my first knowledge of it. 

Q. Following the posting of this notice did any changes affect- 
ing your hours or conditions of work take place? A. Yes. Shortly 
after the call from Fred Everett I received a call from Ed Giller, 
program director of WDAF, that since FM would be completely 
taped from now on, I should not come in to work the next day, 


which would have been a four-hour overtime day for me. 
Q. What did you say to that? A. Isaid O.K. 


260 
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Q. Were there any further conversations with Mr. Giller? 
A. After about 15 minutes of mulling this over in my mind on me 
I suddenly realized that some work I would normally do on this 
Sunday shift would not be done by me because I wouldn't be there. 
I called him back and explained to him that normally I taped the AM 
radio show during the Sunday afternoon shift, and since I wasn't 
assigned, I couldn't do it. He implied that he would see that it was 
done. , 

MR. TOOMEY: Counsel can question. 

Can we stipulate that Ed Giller is a supervisor within the mean- 
ing of the Act? : 

MR. WILLARD: Oh, yes. 

TRIAL EXAMINER: The stipulation is received. That's G-i-1- 
l-e-r? 

MR. TOOMEY: That's correct. 

Q. (By Mr. Toomey:) What was your net loss or — or what 
was the financial effect on your salary or wages as a result of this dis- 
crimination of work? A. Conservatively estimated, the loss was about 
$30 a week. | 

* * * * 
MR. UHLIG: At this time we will rest our case. : 
* * * * * | 
ROBERT WORMINGTON 
was called as a witness by and on behalf of the Respondent and, having 
been first duly sworn, was examined and testified as follows: 


* * * * - 
DIRECT EXAMINATION 
BY MR. WILLARD: 


Q. What is your relation with Taft Broadcasting? A. icone 
Manager with WDAF TV. 


* * 
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Q. What connection, if any, do you have with labor relations for 
WDAF? A. Mr. Nick Bolton, who is my counterpart on radio, is 
general manager on WDAF Radio, and myself handle all labor relations 
for WDAF stations. 

Q. Who is your immediate supervisor? A. John McClay. 

Q. Where is his office? A. Cincinnati, Ohio. 

Q. When did you first begin to discuss and make preparations 
[for the negotiations] which have led us to this hearing today? A. I 
think initially Mr. Bolton and myself discussed it, and with Mr. McClay 
in January. In April and May we started making specific preparations, 
and I think we met for the first time with our legal counsel, would be 
in May, in preparation for the negotiations. 

Q. Did you receive any specific instructions from Mr. McClay 
with respect to money proposals? A. Yes, in keeping with the general 
philosphy of Taft, and strategy of negotiations was that we would present 
a proposal and not have any money figure in it until later in the game 
when we could see what we are buying for our money. 

Q. The testimony is that your letter terminating the contract 
was sent May the 20th, is that date approximately correct? A. That 
is right. 

Q. And when was the contract due to expire? A. October 1, 1965. 

Q. Was there any reason for terminating, sending the notice for 
the termination at such an early date? A. Yes, because we were asking 
for substantial changes in the contract affecting a number of areas, and 
knew it would take a long time to get it worked out, and thought it would 
take a long time. 

Q. During these discussions did you consider #ti4/[the] status 
of certain supervisors that were employed by WDAF? A. Yes, we 
did. We talked about the supervisors , specifically the news director, 
assistant news director, farm director, production manager and the 
television director-coordinators. We felt that they were supervisors, 


but felt that the union would never feel that they would willingly give 


up jurisdiction over these people, so in discussing it with the home 


95 


office and with our counsel we thought our best approach and 


possibly a way to avoid this would very definitely be--a strike issue, 
the way to avoid it would be the procedure of the U.C. Case, unit 
certification. | 

* * * * * 

Q. Your next meeting, according to the record, was held on 
June the 24th. Mr. Schnabel places that in the afternoon. Was there 

any earlier meeting or attempt of a meeting on that day? 

A. There was an attempt on a meeting earlier that day. We initially 
set up the meeting for 10:00 o ‘clock in the conference room of the 
Home Savings Building, and we went down there. Nick Bolton, myself 
and Martha Spalding, and no one was there. So we got the key from 
the building manager, went in the conference room and waited for 
about a half an hour. And then nobody showed up, so after all their 
offices are in that building, so we went there, and Dave wasn't there. 
The secretary located him at an N.L.R.B. hearing. There was a notation 
on his pad, Ké [she] said there was a meeting set for 10: 00. We got 
ahold of Dave, and he said he would call us in the afternoon about 3:00, 
we met at 5:00 in my office with him at WDAF TV. | 

Q. What did you do at the meeting? A. Igave him the company 
proposal, went through it by sections, and exile and we marked on 
our proposal what was new and what was changed. We reviewed the 
whole proposal, and it broke up. Dave had to leave as his wife was 
sick that day. 

Q. There was some indication there was a meeting J aly 6 that 
was cancelled. Do you recall-- A. (Interrupting) When we broke up 
our meeting on June 24, we set a meeting on July 6, and Dave was 
unable to make it. 

Q. At that time KMBC-- A. (Interrupting) There was a labor 
problem with KMBC. 
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Q. Did you make further effort to set up a meeting? 

A. Dave sent me a letter requesting, or suggesting, a meeting on the 
Ast of August, and was unable to make the meeting. Time was getting 
away from us at that time. It was well getting into August, so I sent 
Dave a letter requesting necessity of getting meetings underway, be- 
cause the contract expired October 1. 

_ * * x * * 

Q. Mr. Schnabel has testified he asked you for information on the 
profit sharing, pension plan and sick leave. A. Yes, he asked for that 
information. 

Q. What did you do about it? A. On September 1, six days later, 
I collected the information and sent it to Dave by mail, both on sick 

leave and profit sharing plans. 

Q. Your next meeting was September the 9th. Do you recall 
any further request for information at that meeting with respect to sick 


: leave and profit sharing plans? A. I don't recall any requests for 
information at that meeting, for profit sharing at that meeting, because 
he had it on September 1, which gave him that information. 

Q. Mr. Schnabel testified at that meeting on September 9 he asked 
when he could expect a money proposal, and quoted you as Saying money 
proposal would be presented on September 16, do you recall this conversa- 
tion? A. No, Ido not. We made no money proposal on the 9th or 16th. 


Q. Did you make a commitment to give him-- A. (Interrupting) 
No money proposal was made. Our position was that we wanted to see 
what we were buying for our money, so no proposal on money was made. 
Q. Was there a discussion of the [extent of] agreement clause 
at that meeting? A. Yes, there was, and at that time and meeting Dave 
promised us some language on an extent of agreement clause, the union 
proposal. 
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Q. Mr. Schnabel also testified that you, or your SES called 
him to cancel the meeting of September 16, saying that a money proposal 
was not ready, that it would be ready September 21. When was 


the meeting cancelled? A. The meeting was cancelled. 
Q. And by you? A. Ido not recollect whether the meeting was 


cancelled by myself or my secretary. 

Q. As to who called? A. As to who called Dave. I can't recall. 

Certainly the cause of the cancellation was a New York man was 
in town, Ollie Blackwell, from our sales organization in New) ‘York, 
Katz Company. 

* * * % * ! 

Q. Mr. Schnabel testified that on September the 21st he asked Mr. 
Bolton for information about sick leave. Mr. Bolton said ben would get 
it. Were you at that meeting? A. I was. 

Q. Do you recall the conversation? A. I do not recall the con- 
versation. He had had the information on sick leave. 

Q. Mr. Schnabel testified that again there was no money proposal. 
He asked you about it, that you said you would get it to him as soon as 
possible. Do you recall any conversation along that line? A. No. 

* * * * * | 

Q. Did you make any offer to supply a wage proposal in the 

immediate, any time in the immediate future? A. No. | 
* * * * * | 

Q. You were the chief spokesman? A. I was the chief spokesman 
for the company. ! 

Q. Turning to the meeting of September 22, Mr. Schnabel testified 

that you promised to supply lock-out language at this meeting. 
Do you recall a discussion of the lock-out language? A. Yes. 

We were talking about--we had gone through the areas of agree- 
ment on the proposals. And we were still asking where the extent of 
agreement language was. And he said he would have it when we had 
our lock-out language. And we offered our lock-out language orally that 
day. 
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Q. Mr. Schnabel also testified that he asked for a money proposal, 
and that you said you didn't have it yet. A. Yes. Our position was 
consistent throughout this, that the money proposal would be forth- 
coming, that we were willing to pay for what we got at the front end 
of the contract. 

Q. Were any areas of the proposal discussed that day that would 
be related to money? A. No, they were not. As I recall, we went 
through the union proposal up through Section I, which was what we call 
the front end of the contract, not the wages and working conditions. 

Q. Incidentally, the question of sick leave information keeps 
cropping up throughout in the period of October, September, October 
and November. Do you recall what sick leave information might have 
been under discussion? A. There was a question, and there had been 
a long standing grievance on sick leave, as to what the various policies 
were. 

As had been pointed out, we had gone through four owners in six 
years, and we were having difficulty in supplying the sick leave informa- 
tion. In the case of the immediate predecessor, Transcontinent Television 
Corporation, Dave had asked for some information on what the sick leave 
policy of Transcontinent had been. Well, we checked and found out 
Transcontinent had no published sick leave policy. And they handled it 
differently, as near as we can determing 4¢/4/[at] the discretion of the 
executives and department heads. 

Q. Did you check payroll records? A. We made an effort, but 


under Taft we assumed a new business manager, and under Taft all the 


papers had been sent to New York. And the corporation was dissolved 
and scattered to the winds. 

Q. You mentioned a grievance involving sick leave. When had 
this been filed? A. 1964. 

Q. And this dealt with what? A. It dealt with a situation where 
Betty Hayes, one of our personnel, had been off sick, and there was a 
question as to what her sick leave policy would be. 
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Q. And this was unresolved in 1965? A. Yes. 

Q. The next meeting was held September 30. I believe that was, 
as Mr. Schnabel testified, at that meeting the extension of agreement 
was signed. Was there any other discussions that day, were any pro- 
posals submitted? A. The extension of the agreement that day was 
signed late in the day, which is true, as Dave said. : 

We did meet earlier and went through the areas of agreement 
and disagreement, where we were together, and where we were apart, 
and made quite a survey of where we stood. 

Q. Did you submit any language, any proposals that day? A. We 
had a proposal we gave him, a final written language on lock out. 

Q. The next meeting, I have noted, was held October 1, and Mr. 
Schnabel testified that the meeting dealt primarily with grievances, is 
that correct? A. No, we went over the areas of recognition and front 
end of the contract before we got to the grievances. ! 

Q. Grievances were discussed? A. Grievances were discussed. 


* * * * * | 
Q. Turning to the meeting of October the 15th, Mr. Schnabel 

testified that you discussed recognition, unit clarification, language and 
substance. Is there anything you would add to that discussion? A. Well, 
we went into quite a discussion on the unit clarification case. Dave had 
written me some letters since the U.C. Case had come down on the 13th. 
He had written some letters, and asked what the disposition of the letters, 
since I had received them that day, I told him we had not had a chance 
to study the U.C. Case. I had not had a chance to go over and study them. 
And we would have a letter forthcoming. : 


* * * * * | 


Q. The next meeting, according to my notes, was held on October 
the 20th, according to my notes Mr. Schnabel testified that he either did 
not have information on the company retirement plans, or asked for it. 
Can you add anything to that, October the 20th? 


* * * * 
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A. There was discussion of the company pension plans at that 

time, and we reviewed the information that we had, and told him 
that if he had any specific ihfé¢raatidn [questions] that we couldn't 
answer to go over them, prepare a list of questions, and we would do 
our best to give him the information. 

Q. Where did you propose to get this information? A. We have 
to get the information, since I was fairly new to the Taft organization at 
the time, that we were proposing to get the information from a vice 
president in Cincinnati, Mr. Roger Read, who is administrative vice 
president, and handles pension plan for the Taft stations, the various 
pension plans. 

Q. You met two days later, October the 22nd. Was there any further 
discussion of the pension plan? A. There was a further discussion of 
the pension plan. Dave had a list of questions and went over them and 
tried to answer them as best we could. The ones we couldn't answer, 
Nick and I were going to a managers meeting for Taft managers, and 
we would talk to Mr. Read. And we would get the information or make 
it available to him when we got back. 

Q. Did you discuss it with Mr. Read? A. We discussed it with 
Mr. Read, and Mr. Read would go into Kansas City, and go over it, since 
it was complicated, and the information Dave wanted, we wanted it to 
be consistent and accurate. 

* * * * * 

Q. The meeting scheduled for November the 8th was cancelled 
Mr. Schnabel testified. Do you recall having a meeting after that-- 

A. (Interrupting) That meeting was cancelled, at the time we were in 
negotiations with AFTRA. We had negotiations going with the two other 
/anits, #7, [Unions, IBEW] and projectionists meetings, BYPC, 


[IATSE], and we had a projectionists meeting because there were some 
288 people in from out of town, so we cancelled the AFTRA meeting 
in order to meet with the projectionists. 
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Q. Who handled the negotiations with 1ébw [IBEW]? A. Mr. 
Bolton and myself handled the entire negotiations with the IBEW, th 
Engineers Union. That contract was due to expire November 1, and 
I handled the negotiations with the IATSE, the International Alliance 
of Theatrical and State Employees. 

TRIAL EXAMINER: Commonly known as AW [IA]. 

THE WITNESS: I handled those negotiations. 

Q. (By Mr. Willard:) When was that contract due to expire? 

A. December 1, both were successfully negotiated. 

Q. You reached an agreement? A. Yes. 

Q. Without a strike? A. Yes, without a strike. 

* * * * * 

Q. I would like to, I would ask you generally if there was any 

progress made, any significant progress made at the meeting held 
November the 10th, or November the 11th, to your knowledge? 

* * * * * 

A. On the 10th we submitted some additional language. We had 
promised the union lay-off language, and that was submitted ‘on the 10th. 
We reviewed general areas. But to that point, other than areas of limited 
agreement, which was basically where we were in accord on! ‘the old 
contract, there had been no substantial progress. That we were virtually 
where we started back in June. 


* * * * * | 


Q. (By Mr. Willard:) What do you mean by virtually no progress 
being made? 


* * * * * | 


A. (Continuing) We had not reached an agreement on areas where 
we had proposed changes that were substantial, recognition, rights of 
management, grievance and arbitration, categories, interchangeability, 
and under this no strike, no lock out, and the areas of agreement we had 
reached had been simple, mostly areas, little areas, what we call little 
areas, outside of/VithitéG/employment, competitive auditions. The 
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smaller areas, but not the major areas, what I would call the 
major parts of the contract. 

* * * * * 

Q. Mr. Wormington, I hand you Respondent's Exhibit 17 for 

identification, and ask you if you can identify the exhibit. A. This 
was the story that was in The Kansas City Times, the morning paper, 
of the morning following the termination of the contract by AFTRA. 

Q. When was the first time you saw this story, to the best of your 
knowledge? A. In the morning paper. 

Q. On what date? A. The 20th. 

Q. The day it was published? A. Yes, the day it was published. 

* * * * * 

Q. The meetings that were held on November the 23rd and 
November the 24th, I would like to skip over those, if I can, Mr. 
Wormington, and direct your attention to the meeting that was held on 
November the 23rd, excuse me, November the 29th, and ask if you recall 


that meeting. A. That was the meeting held at a federal mediation office, 
and at that meeting we presented to the union and reviewed with them a 
statement where we were together and where we were apart. In other 
words, 2 position statement at that time, reviewed it with the union, 


and used this as a guide line for our negotiations later, to see where we 
were in areas of agreement and disagreement. 

Q. And did Mr. Schnabel examine that document? A. Mr. Schnabel 
looked at it. 

We made some adjustments in it to accurately reflect the union's 
position, and used this as a working tool. 

Q. I hand you Respondent's Exhibit 10, and ask if that appears to 
be a copy of that document? A. Yes, it is. 

Q. Ihand you a copy of Respondent's Exhibit No. 2, and ask if 
Respondent's Exhibit 2 was also discussed at that November 29 meeting. 
A. This was discussed at considerable- length during the course of this 
negotiation. 
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Q. Do you recall how that discussion ended, the discussion of 
Respondent's Exhibit No. 2? A. It ended with talking about the 
categories, and Dave said something to the effect that on our category 
interchange that we were back. about where we were the first of June 
on this proposal, was about as acceptable now as it was then. 

TRIAL EXAMINER: May I interrupt, counsel. | 

You said that our Respondent's 2 was discussed throughout the 
negotiations, you mean throughout this negotiation meeting? | 

THE WITNESS: Yes. | 

TRIAL EXAMINER: Thank you. 

Q. (By Mr. Willard:) After the discussion ended on Respondent’ 8 
Exhibit No. 2, was a wage proposal made? A. A wage proposal was 


made of $7.00 a week for all categories, and it was Cs to the union 
formally at that time. 
Q. For how long a contract time? A. It was for a two-year 


contract period. It was a $14 package over two years, $7. si at the 
following anniversary date of the contract. 

Q. How did this compare with the wages asked by Mr, Aecinabel? 

A. The union was asking for varying wage increases, for the announcers, 
I believe they were asking for $5.00; for the newsmen, $6. 00; directors, 
$7.00; and floor managers, $10. There were only two floor managers. 

We were asking for a $7.00 flat increase for all categories. 

Q. On November the 29th, how many floor managers did you have? 
A. Two--one, Iam sorry. : 

Q. Who is he? A. That was Bob Luellen. I will tamper that. John 
Baker was a floor manager somewhere in that period, and he left. I 
would have to check the termination business. He left to go into the in- 
surance business. I would have to check it, sometime in November. 

Q. Would Mr. Leullen be affected in the base pay? A. No, he 
would not have been affected, because he was operating on a higher 
scale. He was paid more for his additional work. : 
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Q. Do you recall--excuse me, did Mr. Schnabel respond to the 
proposal of the $7.00 wage increase? A. He thought that $7.00 was 
fine. 

Q. What did he say? A. He would accept the $7.00 in conjunction 
with the old contract. In other words, take our money proposal, but 
keep the present contract in existence. And we said that would be un- 
satisfactory. 

Q. Do you know if anything else was said? A. No. 

Q. You say you don't know, or you can't recall? A. I can't recall. 
I don't know if anything else was said. 

Q. Do you recall what happened after the money proposal was 
rejected? A. Mediators split us up, and we went into separate sessions 
with the mediators. 

Q. And did you remain in separate sessions on November the 30th? 
A. We remained in separate sessions on November 30, yes. 

Q. What about the meeting of December 3, how did that start? 

A. The meeting of December 3 started with separate sessions, and we 
had, we had a statement of position. We went over it with the mediators, 
and we explored with them the areas of possible movement. 

Q. That is Respondent's Exhibit No. 10? A. Yes, it is. 

Q. Was there any discussion between the company representatives 
with respect to the unilateral changes? A. Among ourselves we felt 
that -- 

Q. (Interrupting) No, no. A. There was a discussion about 
unilateral changes, the possibility of a strike. We were at a position of 
no movement on either side. We explored this with the mediators. 

* * * * * 

Q. Did you meet with the mediators later that day? A. We met 
with the mediators again later that day. They had a union proposal. 
They had explored it with the union, and it looked like--we were with the 
mediators-- 
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Q. (Interrupting) Let me ask you, was it in terms, was it just 
a list of proposals, or did it follow any order or any sequénce? 

A. I don't think--I think they checked it over working in the 
areas, I know prerecording was discussed that day. And one area, 
for instance, the union had made a proposal on prerecording to the 
mediators, which would put no prerecording on AM TV, in return for 
unlimited [on FM], which was worse than which we had been proposing, 
so this was a deterioration we thought. 

Q. Look again at Respondent's 10, were there SORTS in the 
same sequence as the items listed on Respondent's Exhibit 10? A. Yes. 

Q. Were the mediators-- A. (Interrupting) The mediators worked 
off of this. We went through it. | 

Q. Do you recall if there were any union concessions or modifica- 
tions contained in the report ¢¢/ié6/updx [relayed] by the mediators? 
A. I recall no concessions. | 

Q. You mentioned prerecording. Iam not sure I followed the 
understanding of it, the contract which was then expiring, what were the 
rules governing prerecording? A. Under the contract which was expiring 
we had a privilege of recording, prerecording five hours a day on any of 
the three media, AM, FM and TV. And we had asked for increased pre- 

recording on all media. 


The union countered with the proposal of no prerecoring on AM 
and TV and [un]limited prerecording on FM. ; 

Q. Under the old contract, five hours per day, that is, how many 
total hours per week on all media? A. That would have been 105 hours 
a week for all media. 


Q. How many hours per day, at that time, did your FM stations 
operate independently of the AM station? A. Eight or nine hours per 
day. So there was some reduction in the amount of Pee we 
could do. 

Do I make myself clear as to what we are talking about? 


106 


Q. I would like to direct your attention now to December the 4th. 
There has been testimony that a notice was posted, General Counsel's 
Exhibit 9, are you familiar with that notice? A. Yes, Iam. 

Q. Do you know who posted it? A. It was posted by three people. 
I posted some of the notices. We have a number of bulletin boards in 
the station. And it was posted simultaneously in radio and television. 
Ed Giller, the program director at the radio station, and Bill Wormington 
and Ed Giller, program director for WDAF Radio and myself posted the 
bulletins, the notices. 

Q. At this point-- 

MR. WILLARD: Respondent would stipulate that Bill Wormington 

and Ed Giller are supervisors within the meaning of the Act. 

MR. UHLIG: So stipulated. 

TRIAL EXAMINER: The stipulation is received. 

Q. (By Mr. Willard:) Were you at the station that evening--oh, 
wait, about what time were these posted? A. These were posted very 
shortly after 5:00 o'clock, within a few minutes of 5:00. 

Q. Can you tell the Trial Examiner what changes in operating 
procedure were made the evening of December the 4th, arising out of 
this proposed change? A. The first change that actually went on the air 
was a sports insert on the 6:00 o'clock television news. But this was 
performed by Dave Widder in shift. It was a Saturday, and a football 
day, and we wanted to get some sports on, and Dave did it. 

That was the first thing that happened. 

Q. This was called a sports insert? A. Yes, an insert within 
the normal news, and it was -- 

Q. (Interrupting) Had you used sports inserts in the past? 

A. We had not used announcers on sports inserts in the past. _ 

Q. Had you used anyone in sports inserts in the past? A. No, 
newsmen could do sports within the framework of a newscast. They 
could do some sports. 
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Q. Did they receive any special fee? A. No, they did not receive 


any special fee for doing this. It was part of the normal fee for doing 
the newscast. | 

Q. When you say in shift, what do you mean? A. In shift means 
within the normal eight-or 10-hour day, which is part of the work shift 
of the individual. It is not overtime or outside his normal work day. 

Q. Why had you not used announcers to do sports inserts in the 
past? A. Money, if we did this, and we were permitted under the 
contract to do this, but we had to pay what was called the "Out of 
Category Fee" for doing this. The fee ranged anywhere from twenty 
to forty dollars, depending on the nature of the program. This is 
compared to an insert, the in shift of $2.00, and a fee for doing the entire 
newscast from six to nine dollars, depending on the number ‘of newsmen. 

Q. Were there any other changes that night, to your knowledge? 
A. I think that there was some prerecording on FM that night. 

Q. In excess of five hours per day? A. I don't think it was in 
excess. There was some to relieve the schedule. I think there was 
some prerecording added. It was not in excess of five hours, however. 

Q. Did this cost-- A. (Interrupting) It did not cost saybody any 
money. 

Q. What about Sunday, Mr. Gray was here earlier today and 
testified that an overtime call or call back was cancelled for him on 
Sunday. Are you familiar with that at all? A. Yes, that was cancelled, 
a call in that he had, because that was prerecording, and it eliminated 
a call back there. In addition-- 

Q. (Interrupting) Did this cause the AM prerecording to exceed 
five hours per day? A. Yes. 

Q. On Sunday? A. On Sunday. And in addition we Nae some 
scheduled overtime for Charles Jones, a director, who normally Je 
over to do the late evening, Sunday night news at RES 11:00 
o'clock. 
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Our proposal had said it would be at our discretion, and we felt 
that this was a one-camera live newscast, and relatively simple to do. 
We kept him on overtime to do the 10:00 o'clock news, and we used two 
men on the 6:00, because we felt it was necessary, but on the 11:00 
o'clock we did not feel it necessary and sent him home early. 

Q. By early, you mean-- A. (Interrupting) We terminated his 
overtime at 10:15. 

Q. Can you make an estimate on how much overtime he lost on 

that change?) A. I would say an hour and a half to two hours 
overtime. 

Q. What about Monday and Tuesday? A. Monday and Tuesday 
we ¢¢used Ken Case on sports inserts on the 6:00 to 6:30 news. 

Q. Is this similar to what Dave Widder did on Saturday? 

A. The same thing, exactly the same thing as he did on Saturday. 

MR. WILLARD: I ask the General Counsel if he has gotten the 
xerox copies on this (indicating)? 

MR. UHLIG: Not yet. 

Q. (By Mr. Willard:) Mr. Wormington, I hand you General 
Counsel's Exhibit No. 12, and direct your attention to the second page, 
and ask if this notice was posted, when it was posted, if you know. 

A. It says it was posted December 8. I didn't post it, but it was posted 
December 8. 

Q. Looking at the first paragraph, what changes in wages and 
hours or working conditions, what impact did that have on the wages, 
hours or working conditions? A. It would not affect wages, hours or 
working conditions on the assignment of announcers to certain news- 
casts from 1:00 a.m. to 4:30. 

Q. Why not?| A. Because we had a waiver on, the union, from 
announcers doing newscasts. The effect of this change was that the 

waiver specified +ip¢ AbA/+éddy [rip and read] news, which is 
news taken off the wire, under our unilateral change, we had also in- 
cluded, or having the announcer pick up local stories and insert them. 
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These were written by our newsmen and news staff, so along with doing 
the wire copy, AP or UP, he could also pick up local stories and read 
those. So it would be local and national, instead of just wire stories, 
which are basically national. So that was the immediate change. There 
would be no change in fees or hours or working conditions. 

Q. There are also certain other scheduled changes announced for 
December the 18th, is that correct? A. Correct. That would take these 
newscasts and move them up to 9:00 o'clock at night. 

Q. That schedule was never put into effect? A. Never put into 
effect. | 

Q. And how directing your attention to page 1 of Exhibit No. 12, 
and ask if you can tell us what changes would have been involved. 

First, let me ask you, did that schedule go into effect? A. No, this 
schedule was due to go into effect Monday, December 13. This was 
after the strike started, so no changes were put into effect. 

Q. Under that schedule would any announcer work less than 40 
hours per week? A. No. | 

Q. What actually changed, what changes in earnings would that 
have caused, would it have caused, if you cantell us? A. It would be 
difficult to tell you how it could affect their earnings. | 

It would eliminate a little bit of overtime on some announcers, 
put this would be balanced by the prerecording fees they would make. 
So that in some instances they might make more money than before, or 
they make less. It would depend on the material that was prerecorded. 

This schedule called for increased prerecording on the week- 
ends, and that was the substance of it. 

Q. How much in excess, did youtell us? A. Television would 
have been on the order, on Saturday, about 10 hours, which would be 
five hours in excess, and on Sunday, about 12 hours, and on-- 

Q. (Interrupting) In excess of total? A. In total. | 
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Q. Intotal? A. And on radio it would have been a total of about 
18 hours on Sunday and nothing on Saturday, no excess. But it basically 
affected Sunday radio, Saturday and Sunday television prerecorded. 

Q. In the radio and television business, are there peak days 


and slow days? A. We are -- our peak days on radio are Monday 
through Friday, with some carryover on Saturday. And then 


Sunday is a slow day. On television our days are Monday through Fri- 
day with peak emphasis on Wednesdays, Thursday and Friday. Week- 
ends are light, Sunday in particular. 

Q. Sunday night even? A. Sunday night after we get through with 
prime time is light. 

TRIAL EXAMINER: Counselor, would you like to ask the witness 
what he means by peak, number of commercials or hours or what? 

THE WITNESS: It can be in several ways. Your peak periods of 
viewing on television are in the evening hours. What we call prime 
time, between 7:00 p.m. and 10:00 p.m. 

Our peak commercial activity, which is something else, is a 
Wednesday, Thursday, Friday proposition. This is basically due to 
the shopping patterns of people. 

Q. (By Mr. Willard:) Without going into the shopping patterns 
of people, what about Saturday and Sunday, first, as to radio, in terms 
of audience, how do they compare with week days? A. Very slow. 

Q. What is the lower of the two? A. Sunday is the lowest 
day on radio or television. 

Q. What about commercial revenue then? A. Very low. This 

is where we put on public service programs. 

Q. I hand you General Counsel's Exhibit No. 11, and ask you to 
look at that. The notice is dated December the 8th, and you say it was 
posted about that time? A. Yes. 

Q. What changes in the first paragraph would this involve over 
your previous practice? A. I think the explanation was made by Dave 
Schnabel that relating to the 7:25 a.m., 8:25 a.m. and midnight shows, 
they had been over Tel-op, which is just a slide which comes up. You 
don't see anyone. 
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If you are familiar with the day show, they have a news cutaway. 


We wanted to put these people on camera, because it makes a 
better newscast if the announcer can be seen. We are basically a visual 
medium. And there is one camera, a remote control camera. We had 
done this in the past. We had used the 7:25, 8:25 and midnight on 
camera during the term of the contract with the director on a waiver 
with the union. Technically it is not difficult, and it is not a work load. 

Q. Why hadn't you done this before the contract expired? A. We 
were paying a $5.00 fee. And it was costing $15 a day just to put the 
newsman on camera. So we wanted the newsman on camera, but the fee 

we found where there is no revenue in this period, we didn't want 
to do it. 

Q. The bottom paragraph relates to certain Sunday newscasts. 

In what way did this vary from what you had done Sunday, December 

the 5th? A. The only variation, the 11:00 o'clock we had done, and 

the 10:00 o'clock, which is a short newscast, we were eliminating the 
call back entirely of having a man come in. That is a 15-minute news 
and weather cast. We felt that one man could cover it very well. There 
is nothing else to be done that evening, just 15 minutes. We were paying 
four hours for a director to come in. 

Q. So in the past you had cut the overtime call back, the overtime 
short, and the following Sunday you were going to eliminate the overtime 
completely? A. Correct. 

Q. That takes us through the changes that were posted on . 
December the 4 8th. 

* * * * *) 

Q. Mr. Wormington, I hand you Respondent's Exhibit 18, and ask 
you if you have seen the news story reprinted there? A. Yes, I did. 

Q. Do you recall when you saw it for the first timers — In the 
paper, on the morning of the 9th. 
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Q. You take a moment to just look at it. 
Do you recall if this newspaper story entered into the discussions 


on December the 9th? A. Yes, it did. We brought the paper in, and you 
asked Mr. Schnabel what the sudden changes were that he referred to in 
the story. And Dave's reply was something on the line that it was on 
the company’s who had the proposals on the table, éK¢y [the issues] 
were all the company's, and it would be up to them to make the changes. 

MR. WILLARD: I offer Respondent's Exhibit No. 18. 

TRIAL EXAMINER: Any objections? 

MR. UHLIG: We object to a newspaper story. What is contained 
in there is hearsay. 

TRIAL EXAMINER: I will receive it. 


(The document above referred to, heretofore 
marked Respondent's Exhibit No. 18, was 
received in evidence.) 


Q. (By Mr. Willard:) Do you recall if the union made any 

modification in the proposal on December the 9th, did they 
make any modifications on the proposal on December the 9th? A. No, 
they left it up to the company. There was no change fo¥ [from] them. 

Q. Directing your attention now to the meeting of December the 
10th, were you present at the meeting? A. Yes, I was present at 
the meeting. 

* * * * a 

Q. Do you recall a discussion about refusal to bargain? 
A. Yes. In this session Mr. Schnabel made the statement that if we 
had not put the unilateral changes into effect, there would not have been 
a strike. 

Iam sorry, this was the discussion on--let me rephrase that. 

That was in January, there was a meeting and we talked about-- 

Q. (Interrupting) This was before the strike. A. This was 
before the strike started. You asked him about the refusal to bargain 
charges, and asked him what they were, so we could remedy it. 
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Q. What did he say? A. He was not going to tell you. He wanted 
to let the Labor Board pursue its normal course. Besides, some of the 
actions were not correct[able] t6/bdlau¢d, and there was no opportunity 

to remedy. ; 

Q. Was anything said about a strike at that meeting? A. At the 
conclusion of that meeting he said he was going to have to strike us at 
midnight, that night, midnight the following night. 

Q. That would be December 11? A. December 11. 

Q. There had been some earlier testimony about a letter to Mr. 
Schnabel, in evidence as Respondent's Exhibit No. 11, are you familiar 
with that letter? A. Yes, it is a letter that Iwrote. This was written 
December 11. | 

Q. And how did you--who did you deliver it to? A. This isa 
letter I wrote and delivered to Norman Bernauer, and asked him to 
deliver it to Dave Schnabel. I saw Norm shortly before the 6:00 o'clock 
news and gave it to him. | 

Q. This was Saturday, December 11? A. Saturday, December 11. 

* * * * * | 

Q. I would like to pass over the meetings of December 20, 29, 
January 12 and January 14, and direct your attention specifically to the 
meeting of January 15, 1966, and ask if you can place that meeting in 
your memory, that would have been on a Saturday. A. This was the 
meeting that Mr. Schnabel made the reference, for the first time since 
the strike had started, made a reference to the unilateral changes. 

Q. Do you recall what he said? A. He said that if we had not 
instituted the unilateral changes, there wouldn't have been a strike. 
And we said if we would withdraw-- : 

. (Interrupting) Who, who said what, you started to say we 
said. A. Mr. Willard. 

Q. Said what? A. If we would withdraw the cnilateral — 
will you go back to work, and Dave said, 'Yes, but what about the five 


weeks back pay during the time of the strike?" And we caucussed 
after that. 
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And at that time we prepared the proposal to bring everybody back 
to work. 

Q. Ihand you General Counsel's Exhibit No. 10. Is that the proposal 
submitted by [to] Mr. Schnabel? A. This is the proposal, yes. 

Q. Is your signature on it? A. Yes. 

Q. After it was presented to him, were any oral proposals made? 
A. Yes, we discussed this with Dave, and Mr. Willard told him that he 
could take this proposal, the first paragraph, or any combination of 
paragraphs that he wanted on this proposal. 

Q. Was anything said about the notice? A. On the notice, the 
24-hour notice, we isaid that we would take 24 hours, one day, one week 
or any reasonable period of time, and Dave said that he would settle 
for no less than 24 hours. So the 24 hours is what was, it stayed in, but 
it was offered a combination of times or paragraphs. 

* * * * 
CROSS EXAMINATION 
BY MR. UHLIG: 

Q. Was it your testimony that Mr. Schnabel first asked for a copy 
of the Taft retirement plan, what meeting was it? A. It was in the 
meeting on August 24, our first, let's see, June meeting. It was the 
June something meeting. 

Q. He first asked for the copy of the Taft retirement plan? A. I 


think it was, no, it was the August 24 meeting, as I recall. Iam not 
- definite on that, because I sent the letter on September 1. 
Q. He requested sick leave and the Taft retirement plan? 
A. Yes. 
Q. On September 1, did you send him all the information he 
requested? A. I sent him the information we had available on it. And 


at that time he asked for it, he just wanted information on it, and I 
gave him what we had available, which was a brochure. 
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Q. That was just a summary of the plan? A. Correct, just a 


summary. It was about a 10- or 12-page summary. | 

Q. Do you recall when Mr. Schnabel got a copy of the full plan 
itself? A. It was in November, mid:November- : 

Q. 1965? A. Correct. | 

The plan that I submitted to Dave was the same we had submitted 
to all the other unions, that is the brochure-summary. : 

Q. Now, part of your sick leave information he requested was 
also for people covered by other union contracts at the station, wasn't 
it, on August 24? A. Idon't recall that he specified that. 3 

Q. Did you send him all the sick leave he requested on September 1? 
A. He had requested the sick leave policy of the company. I sent him a 
copy of the sick leave policy. And at that time he had not requested it 
on people who had been sick. That was a later request. | 

Q. Well, did you give him all the information he requested? 
A. I gave him the information he requested on what the company’ 8 
policies as to sick leave was, and I gave him all the information on 
that, yes. | 

You see, our proposal had said the company's sick leave policy. 
And he wanted to know what the company's sick leave policy was, which 
was what I gave him on September 1. 

Q. He wanted other information? A. He asked for that later. 

Q. On séprerbbet [August] 24 did he ask for other sick leave 
policies? A. No, he -- we discussed how it would work. | 

MR. UHLIG: Would you mark this as General Counsel's Exhibit 
14. | 
(The document above referred to was marked 


as General Counsel's Exhibit No. 14 oe 
identification.) 


Q. (By Mr. Uhlig:) I hand you what has been Sas as General 
Counsel's Exhibit 14. Is that a letter from your company to ‘David 
Schnabel? A. Yes. 
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Q. You sent him that letter? A. Yes. 

Q. Now, would you read that and see if that refreshes your re- 
collection about other sick leave information? A. It says per your 
‘request. This is the same letter we submitted. We have it also on 
record. Prerequested our negotiations session on August 24, the 
current sick leave policy for WDAF radio and television employees, 
except those who are covered by union contracts. 

Q. That is the part I was getting to. A. Anda copy of the Taft 
retirement plan is enclosed. 

Q. He had asked for sick leave information regarding other 
employees at the time you sent that letter, which you didn't send him 
at that time? A. I don't know that he asked for information on other 
employees. 

Q. People covered by other contracts. A. He wanted to know 
what the Taft policy was, and this is the Taft policy. 

Q. What Iam getting at, your General Counsel's Exhibit 14, we 
are sending you the’ current sick leave policy, except for those? 

A. Yes, and they had general language in the contract. 

Q. But Mr. Schnabel had asked for that information also, hadn't 
he? A. Idon't recall that he asked for it. 

Q. You don’t know if he did or not? A. Correct. 

MR. UHLIG: I offer in evidence General Counsel's Exhibit 14. 

TRIAL EXAMINER: What is the date? 

MR. UHLIG: September 1, 1965. 

MR. WILLARD: No objections. 

TRIAL EXAMINER: It will be received. 


(The document above referred to, heretofore 
marked General Counsel's Exhibit No. 14, 
was received in evidence.) 
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Q. (By Mr. Uhlig:) In your correspondence of september 21(1], 
this sick leave information you included there was what? A. I was 
a statement of the Taft sick leave policy. And we also included the 
information, the brochure on the Taft profit-sharing retirement plan 

he requested. 

Q. That was a summary of the plan? A. Yes. | 

Q. It wasn't a copy of the plan itself? A. The plan itself, 
which he finally--what he wanted, was the articles of incorporation. 

Q. When did he get the plan he asked for? A. Those are the only 
two pieces that are available. One is the summary, and one the articles 
of incorporation. : 

Q. When did he get those? A. In November. 

Q. And he asked for those in August? A. No, he only asked for 
the information on the plan itself, and it was the same material we 
gave all the other unions. 

Q. Do you recall the August 24 meeting, looking at Respondent's 
Exhibit 3, the huge list of questions that Mr. Schnabel had? A. Yes. 

Q. Does this refresh your recollection about--would ye8 read 
that and see if it refreshes your recollection. 

"Union desires full information with respect to such plans. 

"Answer, company said it would do so.” 

Does that refresh your recollection on August 24, he asked for 
a full and complete copy of the plan? A. Yes, and we gave him what 
we gave him as full and complete information on the plan. ! 

Q. Yes, that was a summary, it wasn't the plan itself. A. Well, 
it was what describes the plan itself. It describes it in effect, better 
than the articles of incorporation. The articles of incorporation do 
not describe the plan too well. | 

Q. But the articles of incorporation is what Mr. Schnabel wanted 
back in August? A. We didn't understand that is what he wanted. We 
gave him all the information we gave him at that time, and after he 
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went through that and came up with the later questions, in October, 
what we needed to answer these questions was the articles of incorpora- 
tion. Then we got the articles of incorporation, because we gave him 
the information. It wasn't too much later that it led us to determine 
what he wanted. 

MR. UHLIG: Would you mark this General Counsel's Exhibit 15. 


(The document above referred to was marked 
General Counsel's Exhibit No. 15 for iden- 
tification.) 


Q. (By Mr. Uhlig:) I will hand you what has been marked as 
General Counsel's Exhibit 15, and ask you if that is the information 
you gave Mr. Schnabel with the September 1 letter. A. Correct. 

MR. UHLIG: |I offer in evidence General Counsel's Exhibit 15. 

THE WITNESS: Was given what date? 

MR. UHLIG: September 1. 

TRIAL EXAMINER: General Counsel's Exhibit 15 will be 
received. 


(The document above referred to, heretofore 
marked General Counsel's Exhibit No. 15, 
was received in evidence.) 


* * * * * 

Q. (By Mr. Uhlig:) Mr. Schnabel was not satisfied with this 
information you gave him on sick leave, was he? 

MR. WILLARD: Same objection. We don't know what Mr. 
Schnabel was satisfied with. 

Q. (By Mr. Uhlig:) Did Mr. Schnabel say this was enough, 
or did he want more? 

TRIAL EXAMINER: I will overrule the objection. 

A. We had a little trouble trying to decide what Dave really 
wanted on sick leave, trying to determine what he was searching out 
in sick leave was pretty hard. We had long discussions about sick 
leave and what the philosphy of the company was, clearly, plainly, 
simply. 
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Q. This was your understanding? A. Leaving no oa about 


what our sick leave policy was. 

Q. There was doubt about it concerning Betty Hayes? A. The 
problem arose as to what the sick leave was with the prior owners. 

Q. That was the trouble you had getting Mr. Schnabel to under- 
stand? A. Yes, because it was not available. He maintained it was 
one thing, and we maintained it was another. It was a difference of 
opinion as to what it was, not that there was any misunderstanding. 

Q. Well,.after you submitted that sick leave information to Mr. 

Schnabel, he requested other sick leave information? A. Correct. 

Q. You remember in discussing the Taft retirement plans, Mr. 
Schnabel also asked for a copy of a correspondence that had been sent 
to a Mr. W.L. Read, of the IW#W [IBEW]? A. He did not ask for 
correspondence sent to Mr. W.L. Read, he asked for correspondence 
sent to the other unions in June. | 

Q. When did he ask for that? A. I have no recollection when he 
asked for it. I know when we gave it to him, and when we discussed 
it. I don't know when he asked for that specific information. We had 
two pension plans, and they were discussed in October. 

Q. When did he get the correspondence sent to the other unions? 
A. Idon't have the exact date when we gave him that correspondence. 
Over a two-session period, I recall there were two negotiations in 
October, and we discussed it, reviewed the plans, and the following 
session we gave him the letter, but he was given the plan orally in 
advance of the letter. | 

Q. Do you recall a September 21 meeting, do you think that is 
when he asked, would that refresh your recollection, would you agree 
with that? A. I couldn't agree or disagree. : 


| 
* * * x 
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MR. UHLIG:; Will you mark this as General Counsel's Exhibit 
16. 


(The document above referred to was marked 
General Counsel's Exhibit No. 16 for iden- 
tification.) 


Q. (By Mr. Uhlig:) Iwill hand you what has been marked as 
General Counsel's Exhibit 16, and ask if you recall when you gave that 
to Mr. Schnabel. A. I do not recall when I gave it to him. 

Q. But you did give it to him? A. Yes, I know that prior to 
this letter we reviewed this plan orally. This does not deal with the 
profit sharing plan that Dave had been earlier requesting information 
for. This deals with the supplemental pension plan, which was not 
profit sharing. 

Q. Yes. A. So there are two different pension plans we are 
talking about throughout this-- 

MR. UHLIG: (Interrupting) I offer in evidence General Counsel's 
Exhibit 16. 

MR. WILLARD: No objections. 

TRIAL EXAMINER: It will be received. 


(The document above referred to, heretofore 
marked General Counsel's Exhibit No. 16, 
was received in evidence.) 


Q. (By Mr. Uhlig:) This summary of the Taft retirement plan, 
when did you first give that to Mr. Schnabel? 

MR. WILLARD: I would like for General Counsel to specify 
which, since the witness has testified there are two retirement plans. 

MR. UHLIG: Will you mark this General Counsel's Exhibit 17. 


(The document above referred to was marked 
General Counsel's Exhibit No. 17 for iden- 
tification.) 


Q. (By Mr. Uhlig:) Now, Mr. Wormington, I hand you what 
has been marked as General Counsel's Exhibit 17, and ask you to 
identify that. Is that a copy of the summary you presented to Dave 


Schnabel? A. It appears to be somewhat the same summary, yes. 


Q. When did you present that to him? A. This is a copy of the 
same thing that I put in the letter, September 1. 

Q. September 1? A. Yes. 

MR. UHLIG: At this time I offer in evidence General Counsel's 

Exhibit 17. | 

MR. WILLARD: No objections. 

TRIAL EXAMINER: Exhibit 17 is received. 


(The document above referred to, heretofore 
marked General Counsel's Exhibit No, 17, 
was received in evidence.) 


Q. (By Mr. Uhlig:) Now, when Mr. Schnabel got this, he still 
asked for a copy of the Taft pension plan, didn't he? A. a you 
specify what you mean by the Taft pension plan? 

Q. Directing your attention to the first paragraph, if there are 
any discrepancies between the plan. gy [and] the summary, thle! Alateirata'rh/ 
éf the provisions of the plan controlled. In other words, you gave him 
this summary of it, what I am getting at, Mr. Schnabel was getting 
after the plan itself? A. May I correct something here. This is not 
the plan for WDAF TV. Dave Schnabel kept insisting that the pension 
plan was in effect at WDAF TV, and there was not a pension plan in 
effect. There is not now a pension plan in effect. This is a summary of 
the plan that was put into effect at the Cincinnati and Columbus stations, 
and he insisted that there was a copy of this for Kansas City, and it 
did not exist and still does not exist. And so this is a summary of 
those plans. | 

Q. Was the plan you finally got to him in November? A. Those 

were the articles of incorporation of this plan. Now, you have to 
go into the funding of the retirement plans, because each is funded 
separately for the division. 

Q. Back in August, this articles of incorporation you finally got 
for Mr. Schnabel in November, that is what he wanted at this time? 

MR. WILLARD: I object to that as what Dave wanted. : 
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A. We thought he wanted this. This is what we offered the other 
unions. This was adequate for the other unions to look at, and for our 
people. It was our understanding this is what he wanted. We gave him 
whatever policy had been offered. 

MR. BROWNE: When this witness speaks of this, let the record 
show that he is speaking of General Counsel's Exhibit 17. 

TRIAL EXAMINER: Yes. f 

* * * * 2 

MR. UHLIG: Will you mark this as General Counsel's Exhibits 

18 and 19. 


(The documents above referred to were marked 
General Counsel's Exhibits Nos. 18 and 19 for 
identification.) 


Q. (By Mr. Uhlig:) I will hand you what has been marked as 
General Counsel's Exhibit 18, a copy of correspondence you sent to 
David Schnabel. A. No, I did not. 

Q. Nick Bolton, rather. A. Yes. 

Q. Did you know that went on November 12 or thereabout? 

A. No. 

Q. Are you familiar with General Counsel's Exhibit 19? 

A. Yes, Iam. This is what I referred to as an articles of incorporation. 
I don't know if that'is proper or not, but that is what I referred to it as. 
It is an instrument. This is a trust agreement. 

Q. When did Mr. Schnabel finally get that? A. It was in November. 

MR, UHLIG: At this time I offer General Counsel's Exhibit 18 
and 19. 

I have identified both of them, Jim. 

MR. WILLARD: We have no objections. 

TRIAL EXAMINER: They will both be received. 


(The documents above referred to, heretofore 
marked General Counsel's Exhibits Nos. 18 
and 19, were received in evidence.) 


* * * * 
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Q. (By Mr. Uhlig:) Now, when was the first time the company 
made a money proposal to the union? A. The first money proposal was 
made, as I recall, November 29. 

Q. And at that meeting on November 29, what was the company 's 
position in regard to director-coordinators? 

* * * * x 

A. At that time we had prepared a statement which listed the 
various areas of agreement and disagreement, and I believe our position 
was listed. | 

Q. That was Respondent's Exhibit 10? A. Correct. 

Q. All right. As far as director- coordinators were going, that 
was contingent, you were waiting on the U.C. decision to come out, 
weren't you? A. That is correct. 

Q. All right. I believe you testified on December 3, the company 

officials discussed among themselves about the unilateral changes? 
A. That is right. 

Q. What company officials were present? A. Mr. ‘MeClay, Mz 
Willard, Mr. Bolton and myself in that meeting. 

* * * * x 

Q. Was that the first time you discussed unilateral changes, on 
the 3rd? A. Iwould say it was probably the first positive discussion 
about unilateral changes, yes. : 

* * * * *. 

Q. Were these; Iam referring to General Counsel's Exhibit 
No. 9, were those the changes that the company wanted « out 3 negotia- 
tions? A. Yes. | 

Q. Was there any pressing economic need for pating them into 
effect? 

* * * * * | 


A. I don't know what a pressing need is for doing-- 
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Q. (Interrupting) A necessity to do it? A. Yes, there was a 
necessity. These were changes we were pressing through our negotia- 
tions. 

Q. You hadn't been able to get them through negotiations? 

A. We had hoped to get them through negotiations. We had asked for 
changes. We were not talking about economic need, but program 
flexibility and better programming. 

Q. There was no necessity for putting them in right at this time? 
A. I would say that I don't know how to answer that. 

Q. All right. Well, was there a necessity in January to have 
these changes, on January 15, to have these operating procedures-- 

MR. WILLARD: (Interrupting) I would like to know what he 
handed the witness. 

MR. UHLIG: The changes proposed on December 4 at 5:00 p.m., 
General Counsel's Exhibit 9, and the question was, was there a 
necessity to have them in effect on January 9, 1966. 

MR. WILLARD: That is entirely irrelevant as to the necessity 
to have them in effect. He hasn't testified to that. This company is not 
going bankrupt, whatever you are contending. 

MR. UHLIG: You may answer it, if you want, Jim. I would like 
to have it out of his mouth. 

TRIAL EXAMINER: I don't see any relevance. 

MR. UHLIG: They offered Avid/yejettdd [to revoke] them in 
January. 

TRIAL EXAMINER: I don't see the relevance of the argument. 

MR. UHLIG: Iam trying to get to the motivation and manner. 

TRIAL EXAMINER: I will permit you to get the motivation and 
manner in which they were put in, whether their need in January, I 


don't see any relevance. 
MR. WILLARD: Mr. Trial Examiner, I request that the General 
Counsel get out of the witness's lap. 
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MR. UHLIG: We are getting along so well, Jim, ae move 
back. 

Q. (By Mr. Uhlig:) You knew in January the company offered to 
revoke these changes? A. Yes. 

Q. Now, would you clarify this for me, looking at General 
Counsel's Exhibit 9, I note it is dated December 3, and then December 4. 
When was that drawn up? A. It was drawn up December 4. When they 
typed it the secretary typed 3rd, and we changed it to the 4th, and what 
was posted was typed on the 4th and posted on December 4th. 

Q. Now, one of the reasons for putting these changes in, isn't it 
a fact that one of the reasons to put these changes in was to convince 
the rank and file employees they could live with these changes? 

MR. WILLARD: I object to that. cee 

THE WITNESS: Why? | 

MR. WILLARD: It is irrelevant. | 

TRIAL EXAMINER: Overruled. : 

MR. WILLARD: It is outside the scope of direct examination. 

TRIAL EXAMINER: I will permit the witness to answer. 

Q. (By Mr. Uhlig:) One of the reasons for putting the changes 
into effect was that these unit members wouldn't be hurt these changes, 
isn't that right? A. If you want to say reasons, area lot of reasons 
you put things into effect. a 

Q. Iam just asking if this was one of the reasons for putting them 
into effect, was to convince the unit members that they could live with. 
these changes? A. I would say yes. 

Q. Thank you. A. They were put in for that reason. 

Q. You have answered. A. All right. 

Q. It is also a fact that these changes were posted at 5: 00 p.m. 
on December 4? A. Correct. 
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Q. And did you know at that time negotiations were still going 
on between Mr. Schnabel and the company representatives? A. I had 
no direct knowledge of negotiations that were going on. I had just 
simply received a phone call. 

Q. From who? A. Mr. Bolton. 

Q. Mr. Bolton was at the meeting with the union representatives, 
he called you from the mediator's office? A. He just said to post the 
changes. 

Q. He called you at 5:00 and said to put the changes in effect? 
A. Not exactly, a few minutes before 5:00. 

Q. A few minutes before 5:00. Now, were you present at the 
December 6 meeting, negotiation meeting between the union and the 
company? A. To my knowledge, yes. 

* * * * * 

Q. When did the union first notify you they were going to strike, 
when did Mr. Schnabel first notify you? 

* * * * * 

A. Oh, the official notice of strike came December 10. 

Q. Now, the union man, in your opinion, was fair with you in 
your notice of strike, isn't that correct? 

MR. WILLARD: I object. 

THE WITNESS: I don't see anything fair about a union. What is 
your interpretation of fair in a strike situation? 

TRIAL EXAMINER: Just a minute, there is an objection. I will 
sustain it. 

MR. UHLIG: Excuse me, Mr. Trial Examiner, his remark 
about a union is in the record, correct? 

THE WITNESS: You didn't let me finish. 

TRIAL EXAMINER: It is in the record. 

MR. WILLARD: I would like to have all of his answer, whatever 
it was, to be stricken. 


127 : 

TRIAL EXAMINER: It will be stricken, whatever part of his 
answer that is in the record. | 

* * * * * 

Q. (By Mr. Uhlig:) Now, referring again to General Counsel's 
Exhibit No. 9, Item No. 3, the use of prerecording increased to a 
maximum of 70 hours. How did you pick that figure? 

* * * x so eee 

A. We picked a figure that we thought would be a logical use 

on prerecordings. : 
* * * * ee 

Q. Back on December 4, prior to 5:00 p.m., would you have been 

willing to go for less than 70 hours? | 
* * * * a 

A. Idon't know, because at that time the union's position was 
unlimited prerecorded on FM with no recording on AM and se and 
we were so many miles apart on any figure, that I can't say. ‘Iwould 


say that they were animpasse on that, on any motion on that, because 
they didn't allow any prerecording on AM or TV. 

Q. December 3 or 4 you hadn't arhited at any figure fet, . 
the company's only position was unlimited, wasn't it? A. To! fe best 
of my recollection, it was still unlimited, and“ * * * | 


Q. Now, on January 15 you testified about, when Willard offered 
to withdraw the unilateral changes, what, if anything, did Mr. Schnabel 
say about making the people Kdld/ AGt [whole] for any loss of pay they 
may have suffered by this? A. He asked if the offer included back 
pay for the five weeks they had been on strike. : 

* * * * 
REDIRECT EXAMINATION 
BY MR. WILLARD: 

Q. Handing you Exhibit 20, this letter, we wanted the pabiic to 
understand they had been fair with us on notice of the strike, and per- 
formed your full responsibility prior to the strike. Is there agente 
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AFTRA had done in the past six months which had given you cause 
for concern as to whether you wé¢¢ [would be] given notice of a strike? 
* * * * * 

A. There had been evidences that'astrike, for instance, picket 

Signs around,a trailer parked down at the north end of the building. 
* * * * * 

A. (Continuing) Going back #0 tk¢Ahtési [six] months when 
they were going to strike with/Af#/FRA [KMBC], they would have struck 
on five minutes’ notice, coming up before a 6:00 o'clock news. 

% * xe * * 

THE WITNESS: After we had anticipated there might not be any 
notice whatsoever for the strike-- 

* * * * * 

Q. (By Mr. Willard:) Ihand you Respondent's Exhibit No. 2, 
and ask, was that proposal on the table on November 29? 

* * * * 

A. It was on the table November 29. 

Q. And what did Dave Schnabel do about that proposal? A. When 
Dave looked at this proposal, he said in looking at it that it puts us 
right back where we were in June. 

Q. And did this Exhibit No. 2 contain a specific proposal with 
respect to director-coordinators? A. Yes, it did. 

Q. What changes did it make with respect to director-coordin- 
ators? A. The specific change it related to was the limitation of the 
manning provision, which provided, what we call double teaming, in 
other words, a director and a coordinator on every live program. 

A director in addition to the coordinator. We excluded that from this, 


plus the maintenance of the F,C.C. log. 
* * . te 
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TRIAL EXAMINER: I think I had one question. 

Oh, yes, you testified as to the December 3 meeting that the 
first positive, and I thought you emphasized the positive, discussions 
as to when unilateral changes took place on December 3 among company 
officials. Was there a reason for your emphasis on positive? Was 
there a negative situation prior to that or had there been-- 

THE WITNESS: (interrupting) It was probably the first dis- 
cussion of really what might be done with unilateral changes. | 


* * * * * 


JOHN L. MC CLAY 
was called as a witness by and on behalf of the Respondent and, having 
been first duly sworn, was examined and testified as follows: : 


* * * * x | 


DIRECT EXAMINATION 
BY MR. WILLARD: 

Q. What is your position with Taft Broadcasting? A. Executive 
vice-president. 

Q. How long have you been with Taft Broadcasting and how long 
have you held your present position? A. Ihave been with the company 
a little over two and half years, joining them as vice-president in 
charge of operations and becoming executive vice-president = six 
months ago. 

Q. During your tenure with Taft Broadcasting have your duties 
included labor relations matters? A. Pardon. 

Q. Have your duties included labor relations mebteee: A. Yes. 

Q. What is your responsibility in that area? A. To negotiate 
agreements when, in my judgment, this is a desirable course and 
supervise negotiations in other cases. | 

Q. Prior to coming to Taft Broadcasting did you have experience 
in the field of labor relations? A. Yes. 

Q. In what industry? A. Broadcasting. 
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Q. Have you negotiated contracts with AFTRA before? A. Yes, 
in New York, Philadelphia, Cleveland, Baltimore, Rochester and here. 
Q. Have you had any AFTRA strikes in the past? A. One, 

other than this one. 

Q. How long did that last? A. Two weeks. 

* bd * * * 

Q. Will you tell us, briefly for the record, would you describe 
the Taft operations, where they are? A. We operate 17 broadcasting 
stations, 7 TV, 5 AM radio, 5 FM radio, and have 7 markets, Kansas 
City, Birmingham, Alabama, Columbus and Cincinnati, Ohio, Buffalo, 

New York, Lexington, Kentucky, Scranton and Wilkes-Barre, 
Pennsylvania. 

Q. What organization does Taft Broadcasting have collective 
bargaining agreements with? A. In addition to AFTRA, LE.B.W., 
NABET, one or two AA‘ [IA] units, those are the range. 

Q. To your knowledge, has Taft Broadcasting before this had 
a strike? A. Not while I have been with them. I understand there 
was a strike by I.B. some years ago. 

Q. Did you participate in the negotiations that have led to this 
hearing today, were you consulted? A. Yes. 

Q. When did you first become involved in the negotiations? 

A. In late January or February of 66 [65]. I made a trip out here to 
talk to the general managers of the stations about this contract. I 
said that as a new owner attempting to arrive at our first bargain with 
this Local, both we and the Union might have a very difficult job. I 
suggested to the local managers that every attempt be made to begin 
negotiations as early as possible. I asked for the local managements 
negotiations objectives, as I recall, by April ist. 

Q. Did you personally examine the contract between WDAF 
and AFTRA? A. Yes. 
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Q. Did you give them any specific instructions on negotiating 
techniques? A. As to technique, only one, that I recall. I said to 
Bob Wormington, who was quite new with our company, and Nick 
Bolton, who had negotiated only one other contract with Taft, that it 
was our policy not to propose money until very late in the negotiating 
day, and that they should, in preparing their proposals, omit = 
reference to change in the base. 

Q. Did you explain to them why you made this recommendation? 
A. Yes, it was a matter of corporate policy, but in addition there was 
a practical feeling that to offer money as part of an initial vrobhids 
[proposal] at any of the early stages was not effective for either side, 
and it would best be held until we knew essentially what the final 
contract would contain. 

Q. Directing your attention now to the negotiations themselves, 
do you recall what was the first meeting you attended? A. = late 
August, on the 24th, I believe. oo 


Q. At that meeting I believe Mr. Schnabel testified that the 


meeting consisted exclusively of his inquiries Ard [about] the company 
bébhtise/ [proposal], the one that had been given to him in June. Do you 
recall anything of significance that also happened in that meeting? _ 
A. Iremember saying to him that I wanted to go home with a ray of 
hope, that he had the company pxé1ti46/[proposal] for two months and 
_ knew at least what contract provisions of the expiring contract 

[we] did not propose to change, and that while we didn’t have his proposal, 
it was reasonable to assume that he would know what he didn't propose 
to change. In view of that, I asked him if we could consider the provisions 
unchanged or potentially unchanged by either party as closed or as __ 
agreed. I remember his answer to be, "We start the negotiations with 
nothing agreed". 5s 

Q. Did you leave town after that meeting? A. Yes. _ 

Q. What was the next meeting that you attended, if you can recall? 
A. It would have been shortly after the notice of termination from the 
Union, I believe November 23. 
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Q. Mr. Schnabel testified that at that meeting there was some 
movement, some agreement that was reached. What modifications or 
movement can you recall in that meeting? A. As he testified, the 
company modified several of its proposals in the course of that 
meeting. As I recall, he didn't testify to any movement on the part of 
the Union at that meeting. My recollections, like his, is the same, 
and I asked him if in view of these modifications and lateness of the 
day he could see his way clear to modifying any of the Union proposals 
then on the table. My question couldn't have been exactly that, because 
I remember his answer to be one word, "None". I must have asked him 

if he could name some, or something of that sort. 

* * * * * 

Q. It was a Thursday or Friday. Then I will take you to the 
meeting of Friday, December the 3rd, and ask if you were present at 
that meeting? A. Yes. 

Q. Mr. Schnabel has testified that you and I burst into a room 
and that a certain conversation took place. Can you tell us what took 
place in that conversation? A. You were the spokesman. You told 
Dave that we were anxious to know whether or not he intended to strike 
at 5 o'clock the next day, but before he answered that question you 
wanted him to know that we intended to initiate certain unilateral changes 

at that time. His reply was, "Do you consider everything in the 
contract deadlocked 4 [or] to that general effect", and your reply was, 
substantially, ‘Not necessarily". I don't remember what else was said 
at that time. 

Q. Did Mr. Schnabel ask what unilateral changes were to be 
instituted? A. Absolutely not. 


Q. Did you have any conversation later in the day with the 
mediators with respect to the unilateral changes? A. Yes, later in 
that afternoon, it must have been fairly late, because we originally 
saw Dave a little after 2:30. Two of the mediators came in to where 
we were and I asked Dave-- 


* * 
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A. (Continuing) Iasked them whether Dave had expressed any 
interest in knowing what changes we proposed to make. They said no. 

Q. Late that afternoon the parties met briefly, sometime after 
5 o'clock, and #416 [a] proposal was submitted #0 [by] the Union, on 
recognition. Do you recall if there was any ihid¢rbatidr isisceastonl 
on the unilateral changes at that time? 

* * * 

A. I recall that there was none. 

Q. Taking you back earlier in the day on December the 3rd, 
were the parties meeting in joint sessions early in the day on the 3rd? 
A. No. 

Q. Who was present for the company? A. The general managers 
of the Kansas City station, Roger Read, our vice president He administra- 
tion, you and I. 

Q. Was there a discussion of a possibility of unilateral changes ? 
A. Yes. TAR 

Q. During that time. Can you tell the Trial Examiner hat that 
discussion consisted of? A. It related to some questions I had asked 
of you a couple of weeks before. I was concerned, or rather, I spoke 
to you of my concern over our failure to reach any substantial agree- 
ments in the situation and asked you to examine a legal alternative and 
specifically to consider the possibility of unilateral changes. This 
conversation took place sometime after the 19th. We were then on 
notice of termination. I had had your reply by the 3rd and I discussed 


with you and the others in the room the various courses that were open 

to us. We could lock out, I was advised by counsel. We could do 
nothing or we could institute unilateral changes. I initiated a conversa- 
tion as to what changes might be both possible and practical, = we 
made tentative decisions that day. 
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Q. Did you review the course of negotiations to that date? 

A. Yes. Someone, I believe it was you, gave me a typewritten 
summary of the meetings that had taken place to that point. I dis- 
cussed with you the question of deadlock, asking you specifically about 
the deadlock position as you saw it on various elements, and it was 
part of the consideration. 

Q. And the tentative decision was made that day to institute 
unilateral changes? A. A definite decision to institute was made, 
the exact nature of the changes was made sometime over the course 
of the day. 

Q. Turning now to December the 4th, there was a joint session 
during the day, the notice of change was given, but directing your 
attention to the break between the morning meeting and the afternoon, 
was there a further discussion of the unilateral changes at that time 
between the company representatives? A. Yes. 

Q. Where did this take place? A. In my hotel room at the 

Muehlebach. We then arrived at a final list of the changes that 
were to be initiated and typed a rough copy of those. 

Q. Was there further discussion of the deadlock situation? 

A. Yes. The same persons were present who had been present the 
day before at F.M.C.S., and I again initiated a discussion. We again 
considered alternatives. I don't know whether it would be helpful, 
but I would like to describe the situation as I saw it at that time. I 
had to make the necessary decisions-- 

m * * ia * 

A. Before I left Cincinnati I asked the administrative vice- 
president whose responsibility it is to make preparations for a strike 
here, all the information I had was to the effect that there would be 
one, and I learned nothing in Kansas City that provided evidence to the 
contrary. We had supervisory personnel on the way to Kansas City 
against the 5 o'clock deadline on the 4th. Some of them, I expect, 
had already arrived. I knew the existence of the picket signs. I 
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had seen newspaper items quoting Mr. Schnabel as saying there would 
be a strike at that time. This looked like a tough one. I gave con- 
siderable serious consideration to locking out, and I don't think Thave 
ever done that before, but this seemed to be much too drastic a step. 
Doing nothing seemed to me to be completely unfeasible, and T finally 
came back to the institution of the unilateral changes as the most 
productive course as well as 2 logical one. ‘The situation was, as 


I saw it-- 

Q. (Interrupting) You say most productive course? A. I was 
concerned about a bargaining situation that had gone on for months 
with what I finally believed to be not the slightest-- | 

* * * * * 

Q. (Continuing) The Union was not seriously interested in 
arriving at a bargain here. I could well have been wrong, put it was 
on that belief that I acted. Since I couldn't control the other ‘parties’ 
actions, if any productive action were to take place, it seems that we 
should take it, it should take that form. 

* * * * * 

Q. You had reviewed the negotiations now up through December 4. 
I believe you did testify the question of the deadlock was again discussed? 
A. With you. 

Q. Had you formed an opinion as to whether or not a deadlock 
existed? A. Yes. 

MR. UHLIG: That is objected’'to as opinion. 

TRIAL EXAMINER: Overruled. 

Q. (By Mr. Willard: What was that opinion? A. That a dead- 
lock did exist. 

Q. Did you consider possible alternative SE that you 
believed to exist? A. Yes. 

Q. Did you come up with any proposals that might do 50? 

A. No detailed proposal that day. 
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MR, UHLIG: This is December 4 you are talking about, Jim? 

MR. WILLARD: Yes, we are talking about December 4 at this 
point. 

Q. (By Mr. Willard:) After the proposal or the changes were 
presented to Mr. Schnabel at 4 o'clock on December 4th, Mr. Schnabel 
testified that you and he had a private conversation and he further 
testified that he asked you what changes would actually be put into 
effect that night, and you told him only one announcer doing sports. 

Do you recall that conversation with Mr. Schnabel? A. Yes. 

Q. Could you tell the Trial Examiner, generally, what you and 
Mr. Schnabel discussed and over what period of time? A. He told 
me that he didn't think he could keep his people in in the face of this, 
and I said I didn't agree. He asked me specifically to rescind the 
changes and I told him I couldn't do that. There then began a 
discussion between us as to how much his hand might be forced. 

I will detail this, the action we took. 

He asked me what was going to happen that night. I said before 
answering that I better talk to the people directly involved. After 
consulting with the local managers I came back into the room and told 
Dave that there were four changes, wages, of course, an excess of the 
expired WDAF prerecording which we would begin at 8 o'clock that 
night, in other words, at 8 o'clock we would go past the limitation which 

the expired contract imposed on prerecording, a probable ex- 
tension, a gain in terms of the old agreement, the interchange between 
media, and finally the change to which he testified, announcer doing 
sports for an in-shift fee. 

Q. Did you discuss those changes-any further? A. Yes. We 
must have been closeted for 45 minutes, and we went over the impact 
of each of them. Dave asked about cure, I think was the word, whether 
he would have any remedy against each of these changes if the 
bargaining continued. He didn't say so, but it appeared finally that he 
had concluded he had such a remedy. 
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Q. By such a remedy, did you discuss any specific case, like 

the announcer doing sports? A. Yes, the announcer doing sports. 
The old contract was an out of category. We did not propose t to pay 
such a fee toa man. He said that is a question that can be resolved 
when the rest of the contract is made or payment is made, or ‘words 
to that effect. 

Q. What about prerecording? A. I don't remember any detailed 
conversation about that. I advised him when the excess prerecording 
would begin, and I don't recall that he had any substantive comment. 

Q. Was there any further conversation during this private 
meeting that should be brought out here? A. I can't recall any. 

Q. The meeting then resumed, is that correct? A. Yes, the 
joint session. 

Q. Do you recall what occurred when the meeting SoTL 
A. The two Daves came back. 

Q. Who do you mean by the two Daves? A. Dave Whipple, 
AFTRA's counsel, and Dave Schnabel, and I think Mr. Whipple did 
most of the talking here, asking us not to initiate the changes, stating 
that none of the issues had been bargained to the deadlock, that:is, 
the matters covered in the unilateral changes to the deadlock, and some 
of them had not been bargained at all. 

Q. Did #/[he] specify what had been bargained to the deadlock? 
A. No. 

Q. What had [not] been bargained at all? A. No, and you pointed 
out the clock was running out. This was essentially a legal argument as 
I was concerned. He had advised that it would run out at 5 o'clock, 
and it was 10 minutes of, and the arguing continued in that vein. 

Q. After the discussion of the unilateral changes ended what 
matters were discussed, if you recall? A. I recall only that we went 
into other matters, entirely other matters, for the relatively short 
time we were there, which of the issues, the other issues not covered 
on the unilateral changes list, I don't recall. 
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Q. Do you recall how the next meeting came to be set, how the 
time came to be picked for that? A. While the discussion between 
you and Mr. Whipple was going on, I passed Dave a note, Dave Schnabel, 
across the table, "Will you give me 24 hours?" He passed it back and 
nodded his head. So I felt perfectly secure in where we were going 
from there. One of the mediators, Mr. H4té6s/[Herring],, I think, 
asked what would be'the next thing to do, and there was some discussion 
led by the mediators whether there was a need to meet on Sunday. The 
parties agreed there didn't seem to be any need. The mediators asked 
if they had the Union's assurance that there wouldn't be a strike between 
then and the next meeting and suggested a meeting on Monday, to which 
the parties agreed. 


* 
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BEFORE: 
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for General Counsel. 


CHARLES W. TOOMEY,Esq., 610 Federal Building, 601 East 
Twelfth Street, Kansas City, 
Missouri, appearing as counsel 
for General Counsel. 


C. DAVID WHIPPLE, Esq., 1111 Grand Building, Kansas City, 
Missouri, appearing on behalf of 
American Federation of Television 
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140 


JAMES R. WILLARD, Esq., of the firm of Spencer, Fane, 
Britt & Browne, 1000 Power & 
Light Building, Kansas City, 
Missouri, appearing on behalf 
of Taft Broadcasting Company, 
the Respondent. 


HARRY L. BROWNE, Esq., of the firm of Spencer, Fane, 
Britt & Browne, 1000 Power & 
Light Building, Kansas City, 
Missouri, appearing on behalf 
of Taft Broadcasting Company, 
the Respondent. 


JOHN L. MC CLAY 
was called as a witness by and on behalf of the Respondent,resumed 
the stand, was examined and testified as follows: 
DIRECT EXAMINATION (Continued) 
BY MR. WILLARD: 
Q. I believe when you left the stand yesterday, Mr. McClay, you 


discussed the meetings of December 3rd and December 4th. Let me 
ask you for the record who was in charge of negotiations for the company 
December 3rd and December 4th? A. I was, although I wasn't the 
company's spokesman on December the 3rd. I was in charge of negotia- 
tions from the time I arrived in Kansas City on the 2nd. 

Q. What other meetings were you the principal spokesman for 
the company during this period of time? A. I was speaking for the 
company on December the 4th, December 6th, December 7th. 

Q. As I recall, we had finished discussing December the 4th and 
a meeting had been set for December the 6th. Did you take any steps 
to prepare for this negotiation on the 6th between the two meetings, 
did you take any action inbetween? A. Yes, I arranged for a meeting 
of the company people in my room in the Muehlebach. 


373-A MR. UHLIG: What date? 
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THE WITNESS; Sunday the 5th, I guess it was. We considered the 
situation, what our alternatives were, and.I helped in the preparation of 

an issues list as I saw it at that time, looking toward the contriving 
of a package. 
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Q. (By Mr. Willard:) A package. Would you explain to the Trial 
Examiner what you call a package? Is it a term that has some meaning 
in collective bargaining? A. Yes. A package is a collection’ of proposals, 
or rather series of proposals on a collection of issues involving move- 
ment on both sides. The key to it is presented in bulk and you try to 
devise one that has enough value to each side that a person to whom you 
are proposing it has what you think is good reason to buy it, but he is 
going to have to buy it or reject it en masse. 

Q. That any concessions or modifications that are made are 
made in return for the other concessions, in fact? A. Essentially it 
is an if you will do this, I will do that arrangement. : 

Q. You say after the meeting on the 5th, there was a meeting on 
the 6th. Would you go to that meeting and tell us--I believe someone, 
Mr. Schnabel, testified that you and he were both in the meeting and 
were spokesmen for the company. Will you take us through the 6th 
the best you can? A. The day opened with a side meeting between Mr. 
Schnabel and me which I had asked for, again to go over the issues with 
him. Working with a list which I now hold in my hand, there were 20 

items on the list, and I reviewed the company's position on each 
of them. I explained to him I felt I had better confide in him as fully as 
I could at this point as to our final position on some of the open issues 
and the final position I hoped he could reach. 2 

* * * * - 

Q. Since Mr. Uhlig has asked what an open issue is, what is an 

open issue? A. One that is unresolved. | 


Q. Would you go ahead with your conversation with Mr. Schnabel? 
A. It began with my going over each of the 20 items. On recognition 
where the company had made no concessions up until then, Ltold them we 
were prepared to live with the present contract language, but 
that I--I think this was the phrase I used--I wanted him to beat me out 
of it at the table. I had taken a particularly strong position on this 
because I had never signed this language in any contract that Thad 
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negotiated with. I thought it was too late in the day, and I told him so, 
to hang up on this. I told him management rights were a must and 
explained what I had been advised as the effect of the recent Supreme 
Court decisions in this area and the reason we had to have it. 

Skipping that for a minute, if we dropped the 4ip~nés [zipper] clause 
we wanted a return of the management clause which we had been insistent 
upon ‘til that time. 

On union ship I told him we would buy it the way it was with Sub 
Paragraph C out. On resignations and discharge I spoke to him for the 
first time about the company's need to dismiss or secure the resignations 
of two men, and named them. My position, as I told him, was we wanted 
the minimum of discharge with generous severance. I didn't name the 
severance affecting the persons. They were not hired by the present 
company. I told him who they were. We were prepared to go by strict 
seniorities within categories and once that was done we would drop the 
demand for mandatory retirement until '65. 

On grievance and arbitration, again I told him it was a must. 

There had been some discussion and we had made a little move- 
ment. I told him that the time steps, parenthetically was an arrangement 
under which grievances had to be filed and responded to on a timely basis 
specified by the contract. We had been demanding up until that time 
48 hours or 72 hours, or something of that sort. I told him that that was 
open. We had a lot of room to move on that, but the clock had to start 
running when the individual who was aggrieved had reasonable Kidwdedge¢ 
[opportunity] to know of his grievance. There has been considerable 
difference on that. 

On the no strike clause I told him it was a must. If he had any 
concern about no lockout language or our requiring his people to work on 
struck stations or of the sort, there was no problem. We needed the 
language we had just secured in the contract with another union [at the] 
station. I mentioned to him, I told him we would drop the cipkés [zipper] 
clause for the return to management clause. 
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On overtime, no problem on the double time on the seventh day 
being dropped, and at that point he indicated he would drop that. 

The company's position on pension was a must. The Union could 
take its choice between the AFTRA P. and W. and the Taft plan. 

Vacations, holidays and sick leave I bunched as equity items we 
weren't prepared to do withdylt AfvelY [AFTRA] what Ké [we] hadn't done 

for other people, we thought equity was necessary there. In any 
event, the present contract language would be all right with me. 

On interchange between media and prerecording restrictions the 
company will accept no restriction on the right to require employees to 
perform any necessary consistent duties while on base or overtime or 
any restriction on the use of prerecorded material up to 70 hours per 
week each in AM and TV, nor any provision having the effect of requiring 


managing. The duties provision I didn't refer to except as it is covered 


in that language which covers it well. | 

As to supervisors I said that the foremen who have been declared 
supervisors in the U.C. case should continue to perform as in the past, 
that being a term for our purposes. There I got my second response. 
He said that was O.K. if there W4té/[was] no s¥vihgs/ [strike]. 

In the talent phase, we would leave them alone and continue the 
present C.B.A. out of shift and category. I said I would have a proposal 
at the table later. I had some room on that. 

On the non-cancellable contract, I agreed with the Union' S position. 
[On] director coordinators, I advised him that we would drop our 
insistence on the contingent bargain here and bargain for them only with 
separability in the event the final judgment on the U.C. was to declare 
them supervisors. 

The twentieth and last item had to do with side letters where I 
thought they would be included 4¥ [in the] C.B.A. where ney were relevant. 
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Having gone through this list I then worked up a package, general 
idea being to get a sizeable number of issues out of the way so that if 
we were unable to come to terms we were at least going to be arguing 
about absolutely rock solid issues. Anything we could lick now we 
better lick. The package included recognition, but again as a side bar 
agreement, seemed important to me that he beat on me all day about 
before he got it, and I told him so. I told him, also, that he would get 
it. Management rights where I wanted him to concede to the language 
we had proposed, the union shop, arbitration, no strike, the ¢ypt/ey 
[zipper], which I offered to drop, and the pension. Interty@/ifiig[change] 
between media, prerecording, out of category, and so forth, were not 
included in the package. They made no commitment, but you left the 
meeting feeling pretty optimistic and bargaining started almost im- 
mediately. 

* * * * * 

Q. Let's say Mr. Schnabel has testified that progress was being 
made and that negotiation worked out. Could you just take the open 
meeting from the beginning and go through that? A. Yes. 

Q. Generally what you did and what he did. A. The first thing 
we discussed was recognition. Mr. Whipple was doing much of the 
talking for the Union at that time because it was a legal problem as 


his Union saw it, and I was arguing very strongly we could see no way 
to concede on this point. We simply could not live with the language of 
the present C.B.A. I remember clearly Dave Schnabel winking at me 
across the table. I found that encouraging, ad [as] I told him I was 
going to get it and I was going to raise a lot of cane, and as the meeting 
progressed he seemed to follow it. 


The day went on and there was a long and unresolved discussion 
of arbitration. I put one new offer on the table in the course of that 
argument to the effect that if at any time the company failed to respond 
within the time steps given, the grievance was automatically resolved 
in favor of the griever. This didn't resolve it. 
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Sometime in the afternoon I laid the package on the table openly 
as a package except for recognition, again because I felt it would work 
best if he were in a position to come back. He said he would buy it 
except he couldn't buy our recognition, and at that point we would have 
something done. There was a Union caucus and he came back. There 
began a long discussion on the union shop and management rights or, 
rather, he began to explain why he could not concede on these. Let's 
see, how can I put this? I said to the management negotiators ina 
caucus immediately following that that they were losing our shirts. 

All the given elements in the company's side and the package | were 
quickly being taken up, but there was no response from the other side 
and the package was falling apart. Feeling there might be some reason 
for confusion I asked you to call on the union negotiators who were then 
in caucus and make sure that everybody understood everybody. You 
made that call alone. The union returned again, as I recall, and again 
resisted any concessions on things like management rights, union shop 
and arbitration. | 

Iasked for a caucus. The mediators were in the 3 room, and I 
told them and the management people that this was getting absolutely 
nowhere, and the best thing for us to do was to walk out, which we did. 

Q. In your opinion, did the December 6th meeting bring the 

parties any closer to settlement, and I wish you would state any 
reason you might have for that opinion? | 

* * * * * 

A. No. Lhad been quite optimistic up to that time, but I left 
the meeting with all optimism gone. I don't know what happened, but 
we were farther apart in terms of our ability to work out a deal than 
we had ever been. 

Q. Did you find anything unusual in the package problem? 

A. Something had happened that had never happened to me before. I 
had packages turned down, I had been nickeled and dimed and I had new 
elements thrown into the package, but I had never had anybody take the 
goodies out of the package and offer nothing in return. 
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Q. Did you hear'from Mr. Schnabel after the December 6th 
meeting? A. He called me that night. I remember his opening very 
well. "Did we get our signals crossed or have I been doublecrossed?" 
he said. I said that I didn't know which, but that I was completely 
disappointed in the way things had turned out. He said that you did not 
identify this package when you made the final-- 

Q. (Interrupting) Referring to you or me? A. No, that Mr. 
Willard had not identified it as a package as he made his final call on, 

I presume, Dave Schnabel and Dave Whipple, and it was for that reason 
that we hadn't made any progress. 

Q. Did the result of that phone call, did it result in another meeting 
being arranged? A. Not in the course of that phone call. I wasn't sure 
that night what to do, but I got in touch with Dave Schnabel the next 
morning and arranged to have lunch with him. 

Q. Where was this lunch? A. In my room at the Meuhlebach. 

Q. Will you tell the Trial Examiner briefly if you can what trans- 
pired at your luncheon meeting on the 7th? A. This meeting went on for 
five and a half hours, just the two of us, and-- 


Q. (Interrupting) For the record I would ask you if you were looking 


at your notes from that meeting. A. Yes. It began with my asking where 
we stood on this package that was on the table when negotiations broke 
off. He said, as he told me earlier on the phone, that there had been con- 
fusion over whether this was a package. I asked him where he stood now 
that the confusion was resolved. At least he knew it was a package, we 
could agree on that. He spoke of a potential threat of litigation on the 
recognition clause, which foreclosed use of the language of the 
expired C.B.A. I offered to have the Union and company lawyers work 
out something. As far as management rights were concerned, he said 
that the last sentence of the present agreement for management rights 
would be enough. I disagreed, and I again told him about a legal problem 
of which I had been advised and the fact we couldn't settle for what he 
proposed. He said that arbitration could be worked out, and there was 
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some hope on the no-strike clause if we didn't grant additional rights 


to any other union. I assured him we would not. 

Then considerable time was spent in discussing the pensions. In 
the course of this he asked me several times to d#k [call] the chairman 
of the Taft Broadcasting Board and advise him that it was one that I 
could not resolve in the terms he was discussing. It had to do with 
a commitment of some kind or perhaps it was some aspect of the 
content of the plan. I remember that the Internal Revenue Service was 
brought up by Dave several times. This was way out in left field for me 
and I declined to call the Board chairman. This went on quite a long 
time, the pension discussion must have consumed at least an hour, an 
hour I could see no sense in, so I told him the time seemed to be running 
out on both of us. The failure to come to terms on the package posed 
serious problems because we had a lot to do. When that was out of the 

way, I suggested that we move on. I brought up Jones and James. 

Q. Who are they? A. Charles Jones, the director, and Ray 
James, a newsman, are the two men whose resignations or other form 
of separation I had asked for the previous day. He said that there was 
no doubt that their competence was in question. I jotted down a quote, 
you should have fired them a long time ago". He said separating them 
now would be very difficult. I offered two weeks severance pay and he 
said he would think it over. He agreed at that time that the overtime 
issue was settled, as were vacations and holidays. | 

On sick leave he had some reservations, but felt that the matter 
was too inconsequential to block settlement. He said prerecordings, 
he couldnt buy 70 hours, so I offered 56, and later I offered 50. He 
said he would think it over. On duty I offered a proposal that is in 
some detail, but essentially it gave him protection of his categories and 
to some extent protection of his out of categories. I will detail it if that 
would help. 
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Q. Don't bother. A. On director-coordinator, my notes say, offer 
to reach binding agreement with the union to continue to represent the 
directors even if the final N.L.R.B. decision was in the company's favor. 
I had made the point [in- formally the previous day, but I wanted to nail 

it down. At this point Dave initiated a long discussion about how 
the new contract would be administered and I found myself very hopeful 
again. He was concerned about handling grievances, the atmosphere in 
which the contract would be administered, things of that sort. This is 
the kind of talk to get to when it is down to the wire and ready to sign. 

I gave him a number of assurances along this line, but we had an 


unresolved problem with respect to special retirement pay for a man 
named Griffith. I wasn't familiar with the details and because of that 
and because Dave was having trouble with the Jones and James problem 
as to just how we could agree to separate these people, I suggested we 
call in the general manager[s] who w44/[were] in the room in the hotel. 
We did so, and Mr. Willard came along. I asked the manager[s] about 


the arrangement on Griffith. I don't recall their reply in detail, but 

I do remember that it turned out my asking Dave what it was that he 
wanted for this guy and he said he didn't know. I think it is fair to say 
that it was the details he seemed unable to decide about. Broadly, the 
Griffith problem seemed more settled, but time was vital to get any- 
thing done that we could get done, and we didn't get that done. 

Jones and James we discussed at some length. I told the manage- 
ment people what severance pay offer I had made, and this was with 
Dave in the room there with five of us there. Dave said he was unable 

to work out an arrangement which would nail down their separation. 
He said that this would be embarrassing, and I said it would be 
embarassing to me in many ways We¢aus¢ [but] it was too late in the day 
for that. 
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The general manager and Mr. Willard then left. We sé back to 
interchange, prerecording and duties. I pointed out that the elimination 
of the director-coordinator from station breaks, these are the program 
materials between network programs when the station identifies itself 
and everything, that removal of the director- coordinator from the control 
of that job was in violation of jurisdiction. I pointed out that historically 
the AFTRA represented creative people and this seemed to be a sterile 
craft union, in size and weight, it is of no use now. 

We got back to prerecording and he suggested that he could agree 
if we paid a man for the use of prerecorded material as if the man were 
present at the time it was played, this would mean, and I pointed this out 
to him that if the man were on his day off when we played that recording, 
we would have to pay him the minimum call and whatever else might 
be involved, and at the minimum pay him twice for the work. : T told him 


that the company couldn't condone this practice, and this one got me, 
because it was awful late to be coming up with something like that, it 


seemed to me. It was now close to 5 o'clock and I asked him to spell 
out what things stood between us and what we were in agreement on. 
He said it was primarily a matter of his not having time to per- 
suade his members to accept the many changes in the C.B.A. which 
were then on the table. I pointed out that the company's position on 
these, in substance, had been known for six months. If anything, this 
company's position on December 7 was better on the issues than it had 
been on June 24, and I saw no reason why the members should be 
surprised or needed extensive indoctrination on what was about to 
happen. He said he didn't see it that way. I then told him I saw no 
course but to release Jones and James that night, and he told me if I 
did he would strike the minute I did it. I told him I regreted that decision 
and would do what I reasonably could to forestall it, and then left it.. 


It was then about 6 o'clock. | 
* * 
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Q. At the conclusion of this meeting with Mr. Schnabel did you 
have any plans or proposals or ideas for moving forward toward an 

agreement? A. My plan, as I advised the management negotiators 
that night at dinner, was to go back to Cincinnati, that there was no way 
to get this job done that I could see. 

Q. Did you return to Cincinnati? A. Yes, the next morning. 

ae * * a x 
CROSS EXAMINATION 
BY MR. UHLIG: 

Q. Mr. McClay, referring to your notes on December 7th, your 
notes say that there was a failure to come to terms on the package 
proposed. You suggested that we turn to other matters. Now, after 
discussing the package according to your notes, Item 8, Dave Schnabel 
agreed this was settled. This was what, overtime? A. Yes. 

Q. This was agreed to at that time? A. It was agreed to the 
day before. 


Q. Your notes also indicate that Item 10 the Union agreed to the 
company's position. What was that, vacations? A. Yes. 


Q. Item No. 11, the Union agreed to the company's position on 
that. That was what? A. Holidays. 

Q. And Item No. 12 was what that the Union agreed to the 
company's position? A. It was sick leave, the Union agreed to that with 
reservations. 

Q. Yes. What was the reservation? A. My notes don't show. 
They show that it was too inconsequential to block settlement. 

Q. There was progress on the meeting of December 7th? 

A. Not on the package. 

Q. On the items we went through there? A. Yes. 

Q. In fact, those items we went through there would then be out 
of the way, isn't that right? A. Yes. 
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Q. I believe you testified that on December 3rd you first considered 
the possibility of unilateral changes. A. First discussed it face to 
face with the management people at that time. : 
Q. You didn't know exactly what changes you were going to put 
into effect until December 4? A. Yes. 
Q. I believe you testified that on December 4 you arrived ata 
final decision of what you would put into effect? A. Yes. 
Q. When was that, about when was that in your hotel room? 
A. Sometime between 12 and 2, I would judge it. It was during the lunch 
break. 
Q. Was Mr. Willard present at that meeting? A. Yes. 
Q. On December 3rd or 4th did you discuss any other possible 
changes you might put into effect? A. The best answer I could give 
you is that we must have. I don't recall now what other ones: we: 


considered. 

Q. Did Mr. Willard tell you that it was a possible violation of 
N.L.R.B. Act to put these changes into effect? A. No. 

Q. He didn't mention that at all? A. We discussed whether or 
not the items we were prepared to put in effect were deadlocked. I 
aksed his advice. 

* * * * * 

Q. These changes then were placed into effect on December 4 
at 5:00 p.m.? A. Yes. 

Q. And other changes were gradually put into effect? A. No, 
sir. The changes specified in the memorandum, the unilateral changes, 
were the only changes put into effect. 

Q. But put in gradually, some on the 4th and others later? 

A. Implementation was gradual. | 

Q. Yes, from the 4th to about the 11th? A. From the 4th, on 

the 4th, 5th, and perhaps the 6th there was gradual implementation. 

At a later date, which I believe to be the 8th, but I can't testify 
directly, schedules were posted calling for additional implementation 
to begin, as I recall, on the 13th. | 
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Q. They didn't go into effect because of the strike? A. That is 
correct. 

Q. You say Schnabel explained to you on the 7th that he has 
trouble persuading his people to accept these changes? A. That he 
would have troubie. 

Q. And that-was a concern to you on the 4th when you put these 
changes into effect, wasn't it? This would help his people accept these 
changes when you put them into effect? A. It was not a concern to me, 

if I understand the context of your question. 

Q. One of the reasons for putting these changes into effect would 
be to show the bargaining unit that they were acceptable? A. No, sir. 

Q. You didn’t think that they would work with these and live with 
them? A. I don't know that I had reached any conclusion. My concern 
was directed entirely at the man who had the right to call the strike. 

Q. Do you remember having a conversation with Mr. Willard and 
myself in his office about those changes? A. Yes. 

Q. Do you recall telling me that one of the reasons for putting 
them into effect was that you felt these people could live with them and 
work with them and they might make more money with them? A. No. 

Q. You don't recall that? A. Ido not. 

Q. Is it your testimony you didn't make the statement or that 
you don't recall it? A. I don't recall. 

Q. When the meeting ended on December 4th, 1965, you knew the 
Union wanted to strike but wasn't going to strike at that time? A. I 

did. 

Q. Mr. Schnabel had promised you 24-hour notice? A. He had. 

Q. On December 7th, according to your notes, if I understand it 
correctly, and please correct me if Iam wrong, on December 7th, this 
meeting with Mr. Schnabel, that was the first time that you offered to 
make a firm, binding proposal on director-coordinators? A. No, I had 
mentioned this to him on a side bar on December 6th, but it never got 
on the table. 
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@. But the company's position about this time had been that all 
proposals were contingent upon the U.C. case, isn't that correct? 
A. No. | 

MR. WILLARD: All proposals? 

MR. UHLIG: On director-coordinators. 

THE WITNESS: On final determination of the U.C. case, yes. 

Q. (By Mr. Uhlig:) I believe your notes indicate that on December 7 
you said at that time, Item 19 of your notes, you offered to reach binding 
agreement with the Union to continue to represent directors, and that 


was the first time you had offered to reach a binding agreement with 
respect to the director-coordinators? A. No, the first time was the 6th. 
Q. Even though the U.C. case was going? A. Yes, At/ [in] a side . 
bar. 

Q. The Union was notified on December 8th the request for review 


had been denied. When did you first learn that the request for review 
had been denied, do you recall? A. Ihada call from Jim aon as 
soon as he had a telegram, as I recall. : 

Q. Do you remember when that was? A. No, I don't. 

Q. On December 7th you mentioned that you were going to let 
two men go that evening? A. Yes. 

Q. And Mr. Schnabel replied that if you did he would strike? 
A. Yes. 

Q. That was the reason you didn't take that action? A. Yes. 

Q. Did you know on December 4th that these changes were going 
to be posted at 5 o'clock? A. Yes. | 

Q. Did you know that Dave Whipplé [Widder] was going to give a 
sports insert-- A. No. 

Q. --that evening? A. No. I knew that some announcer was, but 
I didn't know who. 

Q. There was no bargaining with David Schnabel on the 5 re 

of these changes then, was there? A. No. Ihave testified as to 
a side bar discussion with him on the impact. 
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Q. Yes, you have answered. I am not sure it is clear in the record, 
but how did this meeting of December 7th come about? A. My recollection 
isn't clear, but one of us called the other that morning. I believe I called 
him. I believe this because I wasn't as available to him. I wasn't in my 
hotel room. 

Q. But you and Mr. Schnabel together set up the meeting by mutual 
agreement? A. I suggested the meeting and he agreed. 

* * * * 
REDIRECT EXAMINATION 

BY MR. WILLARD: 

* * * * * 

Q. Isee. On December 3rd do you recall whether or not there 
was a pencil list or a pen and ink list prepared of possible changes that 
might be made? A. Yes. 

Q. In your private conversation with Mr. Schnabel the afternoon 
of December 4th, after he received the changes and before 5 o'clock, 


did you discuss the actual changes that were to be put into effect? 

A. Yes, changes that were put into effect that night. 

Q. And you went over each of these with him? A. Yes. There 
were four. 


* * * * * 


TRIAL EXAMINER: I seem to have three different dates in my 
notes as to when Taft acquired WDAF. 

THE WITNESS: It was midnight April 1st, 1964. 

* 1 * * 

TRIAL EXAMINER: * * * 

In the off-the-record discussion the parties seem to have agreed 
to stipulate that the orders for the picket sign strips were placed and 
the signs were painted on December Ist, 2nd or 3rd, 1965. Is it so 
stipulated? 

MR. WILLARD: So stipulated. 
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MR. UHLIG: So stipulated. 
TRIAL EXAMINER: The stipulation will be received. 


* * * * % : 
JAMES R. WILLARD 
was called as a witness by and on behalf of the Respondent and, having 
been first duly sworn, was examined and testified as follows: 
TRIAL EXAMINER: Give your name and address to the reporter. 
THE WITNESS: James R. Willard, 409 West Seventieth Street, 
Kansas City, Missouri. 
DIRECT EXAMINATION 
BY MR. BROWNE: 
a * * * x, 
Q. Just a few preliminary questions before we get to the negotia- 
tions themselves. There has been some testimony here about a 
temporary strike headquarters of the union located near WDAF property 
in a trailer. : 


MR. UHLIG: I object to the way the question is phrased. There 
has been testimony of a temporary office structure. 


Q. (By Mr. Browne:) Temporary office structure. Do you know 
where it is? A. Yes; it looks like a perfectly normal trailer to me, 
but I have heard it referred to as a temporary office structure. I might 

explain that WDAF is located on the Southwest Trafficway, a main 
artery to [downtown] Kansas City. It is a route I travel each morning 
and evening. And the temporary office structure is located immediately 
north of the station on the left-hand side of the road as you are proceeding 
north. 

Q. Is that the strike headquarters? A. It had various signs at 
various times. It said, "AFTRA Headquarters", "AFTRA Strike Head- 
quarters", and later other signs. | 
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Q. When did you first notice that trailer at its present location? 
A. Sometime between our meeting on November the 30th and our meeting 
on December the 3rd of the negotiations sessions. I don't believe that 
it was there as early as the 30th, but I remember having seen it before 
the meeting on the 3rd while I was driving to work. In fact, if I was 
making a guess I would say, if I were to make as a specific day I 
would say December 1, but I am not sure. 

Q. One other question. Mr. Uhlig referred to a conversation 
in your office, I believe it was with Mr. McClay and with you, on I 
believe--and asserted that Mr. McClay or you stated that one of the 
reasons these unilateral changes were put into effect was to convince 
employees they could live with these things. Were you present at a 
meeting of that type? A. Yes. 

Q. What was said in this connection? A. Let me set the back- 
ground. When Mr. Uhlig was conducting his impartial investigation for the 
Regional Office he asked to speak to Mr. McClay, and I am at a loss 
to place the date exactly, but I recall Uhlig came over and we talked for 
some time, and the discussion of the reasons for putting into effect the 
changes, I think I am probably the person that made the statement. I 
can't recall exactly how it came up, but I am pretty sure I said I was 
convinced the employees would stay in, but--Mr. Schnabel was the man 
doing the negotiating. I believed that they would stay in, but I do not 
believe--I believe the employees would stay in. I don't think that I 
ever said that we were trying, that we put them in to convince them of 
anything. That is my best recollection. 

Q. Why were they put into effect, while we are on the subject? 

A. Well, the ultimate decision to put them into effect was Mr. McClay's, 
put the reason that thé{/[we] went into it was the negotiations had been 
started and had been proceeding for several months, all of the negotiators 
who had tried to work out an agreement with Mr. Schnabel were con- 
vinced that we weren't going to get him to agree to what we wanted, and 


they were put in primarily to get--well, I say primarily, one reason they 
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were put into effect was to get some of the relief that the company had 
been seeking since the negotiations started in June. Also, at least this 

is one of the reasons that I favored putting the changes into effect, 
I thought it might go to break the deadlock that then existed, that here 
was a positive act that the company could take that would tend to break 
the deadlock that I believed to exist. 

Q. Did you at any time go over the head of Schnabel to the 
employees directly in order to convince them that the changes were 
sound? A. No. Iwas convinced that Dave Schnabel was the man 
making the decisions, if he said go, his people would go, if he said stay, 
they would stay. This is his ryaot/ [track record]. He has consistently 
had control of his units. 

Q. Now, then, just to make it precise, would you deny, that one 
of the reasons that the changes were put into effect was to convince the 
employees that they could live with the changes? A. Yes, I would deny 
that. : 

* * * * * ! 

Q. When did you finally become active in the negotiations them- 
selves? A. The first negotiation that I participated in directly was on 
November the 11th. I went in when I became convinced that they weren't 
getting anywhere, that they weren't making any progress. Incidentally, 
when I went into the negotiations on the 11th, and then except as téleased 
[relieved] by McClay, I was the principal company spokesman. 

; Q. Now, you say you attended your first meeting on November 

the 11th? A. Right. The only reason I can place that date, it was 
Veterans Day. | 

Q. What took place at that meeting, briefly, if you recall? 


* * * * *! 


Q. At this meeting was there any discussion on duties? A. Yes. 
That is the, that has sometimes been referred to as the "category problem", 
although more accurately the section of the contract is "Duties and 
Compensations". It is Section 3. We had a general discussion about the 
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company's proposal and what ii¢ [we] wanted in connection with it. I think 
it was in--we didn't get anywhere. I think I probed a little bit saying, 
"Well'-- 
Es * * * Es 

A. Lremember saying, How about the prior proposal with some 
restrictions on it?" I admit, I certainly have trouble recalling the exact 
expressions. There were common negotiating expressions trying to 
get a proposal back on my proposal. I didn't get that. I think the question 
of director-coordinators came up and A/he] wanted to know why he hadn't 
received a director-coordinator proposal. I said, "If it is bothering you 
I will give you one.” I picked up the contract and gave him an oral 
proposal based on page and section of the old contract deleting the 
restrictive duty section, which was specifically what I did, which brought 
that proposal into line with the proposal on all other categories. I was 

giving him the same proposal that he had on the other categories 
then. We didn't go anywhere with it. 

Q. Did he accept your proposal on categories? A. No. 

Q. Was the grievance and arbitration clause discussed at that 
time? A. Yes. One reason that I was in the meeting, as I recall, to 


44k [answer] three questions about the grievance and arbitration clause, 
which he had correctly surmised had been drafted by me. This came 
from our office. And he raised, he objected to a clause which provided 
that the power to determine, that the arbitrator should be derived on 
power to determine questions of arbitrability to attempt to get around 


Enterprise, so I took it out. He questioned the term I proposed that a 
valid decision of the arbitrator shall be final and binding and he raised 
a question about the word "valid". I said if it bothered him it would 
come out, and he said it bothered him and it came out. I proposed--he 
had a question about period of time for selecting an arbitrator. I can't 
remember exactly what it was, but it was a time gap in my proposal and 
I substituted something there. We talked some about the time limits. 
He asked me if I was serious, and I said it was a serious first proposal, 
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but he was at ninety days and I was at two days. We didn't go any place 
on that. We didn't get anywhere. I made modifications, bale we didn't 

get anywhere. 

Q. You made modifications in your proposal? A. Yes. 

Q. Did Schnabel accept it? A. No. | 

Q. Was money discussed? A. Yes; he asked about the, he asked 
for a money offer. I told him we weren't anywhere close to the point 
of talking about money. Further discussion, I don't recall specifically, 
I remember I finally assured him "We are talking about wage increases." 
I think he said something further and I said, "Well, they will be significant 
increases" are the words I used, but I would not make a money proposal. 

* * * * * : 

Q. All right. What took place at that meeting? A. Let's see, 
at the November the 15th meeting I know sick leave came up again. 
I think we got back into a wrangle over whether or not we could get 
the information, whether we could find the payroll record for the old 
Transcontinent Corporation. There was a discussion about ‘what the 
Transcontinent policy had been, because he and Bob had both been 
around when Transcontinent was here, and there was some discussion 
about what the policy was. The argument was over what they would do 
on a long illness, and Schnabel's position was that, well, they would 
continue to pay the man's base pay indefinitely. The problem was there 
hadn't, at least in the AFTRA unit, there hadn't been any extended illness 
under the previous owner. We went back to the old Kansas. City Star 
policy, which was no work, no pay, and there was no written Trans- 
continent policy. I remember that. 

Q. Was there anything said about management rights? A. Yes; 
I think that was the meeting where I tried to suggest that we weren't 
very set on the language that we proposed in our management rights 
clause, that this was along the lines that we wanted, and, if I recall, at 

that meeting I told him I would take the old clause if he would 
delete about one sentence. There was a fairly good management rights 


clause, but there was one sentence that took all the powers away again. 
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Q. Was Schnabel willing to accept your modification? A. No, 
and didn't make any counterproposal on it. 

Q. Let me just ask you this question. Were there other areas 
discussed, without going into the details of it, other areas of the contract 
discussed? A. Yes. 

Q. Were there any compromises or agreements reached? A.There 
were no agreements reached that day, nothing. 

Q. Now, then, the next meeting, according to my notes, occurred-- 
A. (Interrupting) November the 17th. 

Q. (Continuing) -- November 17? A. I was not present. This 
was the discussion Mr. Read had come into town for an explanation of 
the Taft retirement plans, come in for a discussion of retirement plans, 
and I saw no need to attend. 

Q. The next meeting appears to have been held on November 19. 
Were you at that meeting? A. Yes, Iwas present. That was the regular 
negotiation session at the station. 

* ae * * * 

Q. Was there any further discussion on sick leave? A. Iam 
sure that we talked about sick leave. We talked about sick leave in one 
form or another in every meeting I was in. I think this was the meeting 
where I offered him'a choice of, ''You know you can have the current 
company policy, the current policy in practice, and if we get in trouble 
we faik/[arbitrate] over what the policy had been." My thinking on sick 
leave, I am a little puzzled on dates and I am not sure it was this 
meeting, but one of the meetings I finally offered to give him policy and 
practice and then push this Betty Hayes case through the arbitration 
and then that would give us a determination on pyopervtidd [policy], but 
he wouldn't take that. As a matter of fact, I didn't know what he wanted. 


* * * * * 
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Q. Now, did you meet again later on that day on the 19th? 
A. Yes; we resumed negotiations that afternoon. I think that day was 
about the first very minor tangible agreement on anything that I saw. 


I think there was an agreement on moving a side letter on local recorded 


music shows, moving a side letter into the body of the contract. I think 
that was the only agreement. 

Q. Did the company make any modifications on any ot its proposals 
to which the union agreed? A. Quite frankly, you would have to tell 
me which areas. I remember, I have a feeling of a little bit of agree- 
ment that afternoon, but beyond the one side letter where we agreed to 
keep it in and put it over in the body of the contract, I nace no specific-- 
let me think just a moment. 

Q. It is not too relevant at this point. In any event, you were still, 
hadn't reached an entire agreement on that date? A. No, we did not 
reach an agreement on that date. If I recall, I dropped a couple of minor 
proposals that the company had made to change the contract. I was 
trying to weed the junk out of our proposal. Junk here, not as a deroga- 
tory term, but Iam referring to issues you would like to have ina 

contract settlement but are not serious enough to keep in when 
things are going slow, things you have just got to get rid of. 

* * * * * 

Q. During all this period of time, did Schnabel move from his 

position? 


a * * * * 

A. I can speak only from November the 11th through November the-- 
well, up to where we are now, which is the 19th. We dropped a reference 
in the side letter when we moved it to the body of the contract. Moving 
it to the body we applied it to only AM radio, not to FM radio. During 
this period of time we talked about the advisability of throwing out 
other grievance and arbitration procedure and no strike clause and 
going to the federal courts or the magistrate courts or having strikes, 
but, no, there was no progress, we didn't get anywhere. : 
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Q. Did the union -- A. (Interrupting) I am trying to think. I 
am spending some time trying to think of some place where he might 
have modified his proposal and I cannot. I wouldn't want to sit and 
insist he didn't take out a word, but I don't remember it at that point. 

It certainly didn't stick with me. 

Q. We have been talking about the meeting of November 19. 

Let's go to the meeting of November 23. Did you participate in that 
meeting? A. Yes; ' I continued as the company spokesman at that 
meeting, as I recall. 

Q. Where was that meeting held? A. It was also held at the 
station. 

Q. My notes reflect that that meeting was held--strike that. 

Was there any representative of the Federal Mediation and 
Conciliation Service at that meeting? A. Yes; that was the first meeting 
that John Pennell attended the meetings. 

Q. Is he a mediator? A. He is a Federal mediator, holds the 
same position as Mr. Carlew. 

Q. Did the company make any further concessions in its proposals 
at that meeting? A. Yes. Without going into them, I recall that we did 
try to drop some more relatively minor material out to try to get some 


countermovement. They weren't big issues, but what were to us changes 
we wanted but didn't have to have. 

Q. Did the union accept them? A. Well, they accepted anything that 
went all the way to their position. They didn't accept anything else. 

Q. Did the union make any movement? A. No. 


*x * * * * 


Q. What occurred on November the 24th, was there a meeting held? 
A. Yes, this was the first meeting at the Federal Mediation office. 

Q. Did you present-- A. (Interrupting) The most significant 
thing that I can recall was presenting this proposal. I think it is in 
that folder on the black notebook. 
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Q. Is it on new duties? A. Yes. 

Q. Is that--would you identify it? A. Yes. It is an exhibit. 
This copy, I don't have the exhibit number on it. It is the eee 
between categories dated 11/24/1965. 

TRIAL EXAMINER: Respondent's Exhibit 2. 

THE WITNESS: Respondent's Exhibit 2, yes. 

Q. (By Mr. Browne:) What took place with reference to that? 
A. I presented it to him and told him that here was our new proposal 
in this duties area and he said he had acknowledged receipt of it. Then 


he wouldn't talk, wouldn't negotiate. * * * 
* ad * * 4 

Q. Did the union accept your proposal on duties? A. No. 

Q. The one you have reference to? A. No, nothing was accepted 
that day. I don't recall there was any movement by either party that day. 

Q. Then the next meeting, according to my notes, was the meeting 

of November 29. Did you attend that meeting? A. Yes. 

Q. Do you recall where it was held? A. Yes; that meeting was 
also held in the mediator's office. I would say all the moet ings from 
the 24th on. 

Q. Would you tell us what happened? A. Well, at that ae. 
or prior to that meeting, I prepared a summary of issues and disputes 
list, which should also be in this file, Respondent's Exhibit No. 10. 

I had prepared this list, it is a technique I have used before in tough 
negotiations to try ti pinpoint the issues and get down to it, and I pre- 
sented this issues and disputes list the first thing in the meeting, I 
think. At the time I presented it to him I emphasized I was dropping 
our request for the KMBC type of discharge without cause provision. 
Thad been led to believe that this was a very sticky issue, that he 
wasn't happy with it at KMBC and he wasn't about to give it to us. 

Q. You dropped that? A. I dropped it. I regarded it as the 
biggest, single concession made by either side up to that date. 


164 


Q. Did your dropping of that clause lead to an agreement on the 
contract? A. Iwas hoping it would lead to an agreement on the duties 
tAVdg¢d7y [proposal] I had. 

Q. Did it? A. No, we didn't get past the first page. 

Q. The first page on categories? A. Yes. That is in Respondent's 
Exhibit 2. Down to "C". Ihadn't put a number of hours per week for 
artists in. I offered to put inten. I said ten for discussion. And at 
some point he got, he said, "What is the company trying to do, sub- 
mitting this kind of a proposal at this late date?" 

Q. This kind of proposal referring to what? A. Referring to 
Respondent's Exhibit 2. I remember that because I lost my temper just 
a little bit and told him that it wasn't at any late date, that it was made 
because I couldn't get anywhere on the other proposals. My temper was 
a little thin, because I am not quite sure what I said to him on that point 
at that meeting. I know we came back to it and looked at it some more 
and talked about it some more and he finally said, "This is no more 
acceptable than the company's original proposal." That is pretty close 
to the quote. And I said, "O.K.", and we dropped it. 

Q. Was anything said about the extent of the agreement clause? 
A. Idon't think we talked about it, I don't recall the extent of the 
agreement clause being discussed that day. We wrangled over that be- 
fore. Yes, I think that is when that thing finally came to a head. For 
some reason it doesn't, the extent of the agreement clause doesn't 
seem to fit--oh, yes, I remember now, because on the summary of 
issues we were a little bit out of sequence here, but on the summary 


of issues I noted the union refused to [discuss it] as non-mandatory 
subject of bargaining. We had previously had a discussion over whether 
or not the ¢iph¢y [zipper] clause, the General Motors-Jacobs Manufact- 
uring clause, 4ipkés [zipper] clause, was a mandatory subject of bar- 
gaining, and I had at that time had previously filed an 8(b)(3) charge 
against him because of the conversation we had earlier on it, and he 
said that it was his position that we were asking him to waive rights 
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that couldn't be waived under the Act, it was a non-mandatory subject 
of bargaining at best, and, at any rate, we had bargained to an impasse 
that came along in the subject of the summary. This was bie the 
éubjedt/ categories ‘problem. ! 

Q. Was Martha Spaulding present at that meeting? A. ‘No; I 
had concluded 2/[on] the fouyth [24th] that I had to get her out if we 
were going to get anything done. 

Q: Did the union make any new demand at this sce A. Yes. 
This issue of the Taft retirement plan was still floating around, and 
they kept talking about it and I couldn't understand why we kept talking 
about it because it wasn't on the table, and I finally said, "Dave, what 
are you talking for, or are you", I think I said, "are you asking for 
both plans, an AFTRA plan and a Taft plan?" And he said, "Yes", 
which is the first time the demand for the Taft plan had been on the 
table, and I said, "You can have one or the other, but you can't have 
both of them." : 

Q. Did he accept that? A. Oh, no; no, he didn't accept anything. 
I would add one thing, and I am a little confused, I think that sometime 
prior to this Dave and I had talked about the plans. I can't even place 
the date of this conversation, but I think he said that his plan was a 
better plan than the Taft plan for his type of people, the announcer type 
of people, and I think I agreed and it was better for the announcer be- 
cause it was portable. That is why I was glad the Taft = came out 
on the table. 

Q. Was any money proposal made after that? A. Yes, after a 
rejection of the category proposal, the injection of the Taft plan back 
into it, he did ask for a money proposal, and I had a meeting with Mr. 
Wormington and Mr. Bolton and we had previously discussed money, 
and I elected at that point to put a money proposal on the table. I 
picked a figure of $7 across the board for each of the two years be- 
cause I felt at that time that we were locked, we weren't going any- 
where, I needed something to get us moving and I came in big with a . 
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substantial increase over what he had proposed as far as it would actually 
affect anybody working there because I thought this might get him to put 
a price tag on some of the things we were after. 

Q. Your money proposal in terms of rate was higher than what 
the union had proposed? A. He had a different proposal for different 
categories. Announcers, five and a half, his newsmen were six, on the 


director-coordinators it was the same, he was asking seven, in 


the category known as floor manager he was asking for seven fifty the 
first year and ten the second year, but the only floor manager on the pay- 
roll was also the film director who was being paid at that rate and was 
out the contract, so he wasn't affected. 

Q. Was that money proposal on the table? Was the union willing 
to accept the other company proposals plus the money proposal? 
A. No, the response was "I will take the $7 and extend for each of the 
years and extend the old contract for two years." 

Q. What did you say? A. Isaid, "No, Dave, it is your move." 

Q. Then what happened? A. We broke up and went into separate 
sessions. 

Q. This was at the mediator's office? A. Yes. The mediators, 
Iam pretty sure, called for the separate sessions. We didn't get back 
together that day. We may have got back to set a meeting for the next 
day, but Iam not sure we did that. 

Q. The next meeting was November 30 at the mediator's office? 
A. Yes. 

Q. Separate meetings or what? A. Separate meetings. We didn't 
formally get together at all that day. I think we saw each other in the 

hall. I remember I had a newspaper story that appeared in that 
morning's paper. 

MR. UHLIG: I object to reference to what newspapers said on 
that day. 

MR. BROWNE: Just a minute. 
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TRIAL EXAMINER: What is the purpose ct testimony about this 
witness seeing a newspaper? 

MR. BROWNE: Something with reference to a strike. 

THE WITNESS: It relates to a conversation I had with Mr. 
Schnabel. es : 

TRIAL EXAMINER: I will take the testimony. | 

THE WITNESS: There was a newspaper story in The Kansas City 
Times that morning, I had it in my hand. There was some misstatement: 
that affected Bolton. At the bottom it said, "AFTRA has threatened to 
strike" or "said it would strike if an agreement has not been reached . 
by December 4." Iwas fishing a little bit, I was asking about his story, 
if he read how he should be careful about a statement he gave. I wanted 
him to tell me if he was going to strike or not, if he would without 
directly asking him, and I got something like "Oh, you never know what 
they put in newspapers, but Iam not sure", but that is the —— 


response. 
Q. (By Mr. Browne:) Nothing was accomplished, then, on Novem- 
ber the 30th, is that correct? A. Nothing at all. ! 
Q. No agreement? A. We talked a little bit with the mediators, 
but there was nothing. | 
Q. Now, your next meeting was on December 3? A. Yes. 
Q. How did that meeting start? Where was that meeting held? 
A. That again, that meeting was in the mediator's, that was in the 
mediator's office. I was thinking we couldn't meet the 2nd. because I 
had to go out of town and make a speech some place, so we met the 3rd 
in the mediator's office. We started in separate sessions in the morning. 
In fact, I think the mediators had asked Dave to come in earlier than we 
were asked to come in that day, and we were in eae sessions in the’ 
morning. f 
Q. Did you talk to the mediators that morning? A. Yes. The 
mediators were working with this list of issues, this Respondent's Exhibit 


10, and sometime before noon he came in and talked to us about where 
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we were and asked us if we had any wiggle room, if there was any 
place we might be able to go under the proper circumstances. I recall, 
I think I did, I read through the list, talked about things that I was quite 
firm on or the company was firm on, areas where we might be able to 
move a little bit, and we retired and the company continued, the group 
together, the four of us. 

Q. Did you talk to Schnabel later on in the afternoon? A. Yes. 

Q. Would you relate that, please? A. Yes. During the day, oh, 
leading up to around noontime we had discussed the unilateral change 
idea. 

Q. Who had discussed it? A. Well, I had been in on the discussion, 
John McClay, Bob Wormington, Nick Bolton, and myself. I was in the 
discussion more in terms of "legally can we do it and should we do it", 
I think, at that point. A decision was made from the standpoint of 
bargaining tactics that unilateral changes seemed to be the best course 
open to the company at the time. I would say that it was fairly, it was 
into the afternoon before we actually decided that that drastic a remedy 
was called for. We waited for a while to see if the mediators were going 
to come in and then felt that we had an obligation to tell the union what 
we were contemplating doing. : 

Q. Did you do that? A. I did the talking and John McClay went 
with me. It was about 2:30, no earlier than that, not much later. I think 
that we were in the big meeting room, Schnabel and Dave Whipple, Avid 
his attorney were in one of the mediators’ offices with the mediators. 
I went up, and I think one of the mediators was out in the hall and I 
asked could I go in, and I went in and I went up and opened the door and 
stuck my head in and came in and I said, "Dave, we would like to know 

whether you are going to strike at 5 o'clock tomorrow, and if 
not, we would like to know if you would give us 24 hours’ notice, but 
before you answer that question I want you to know that we are planning 
to make certain unilateral changes at 5 o'clock tomorrow." 
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Q. What did Schnabel say? A. Dave's immediate reaction was 
"Are you saying that there is an impasse on each and every issue?" 
I remember "each and every issue" very, very clearly is what he said, 
and I responded, as I recall, "Not necessarily on each and every issue, 
but on'the contract". I think we left immediately after that. I would 
like to explain why I gave that answer. 
Q. Go ahead. | 
MR. UHLIG: I object to that. He testified what he said and now 
he is going to explain it. 
TRIAL EXAMINER: Sustained. 
Q. (By Mr. Browne:) At that time had there been any issue on the 
free-lance code? A. That was my problem. He hadn't gotten around 
. to ae us a proposal on a new free-lance code. He kept saying, "T want 
: Give [negotiate] a new free-lance code." We hand't gotten around 
to it. 


Q. Had there been-- A. (Interrupting) The ees code dg 

[is] a separate document. He wanted a new code which none of the other 

stations had, but he had not submitted the proposal yet. He said he 
wanted it, "I am going to ask for it later." It wasn't on the table. 
Q. And yet it was an issue? A. He had said he panted it, but 

we never knew what he wanted. He did later. 


Q. I think there was some testimony by Schnabel that you refused 
to tell him what changes were to be made when he asked you, what do 
you have to say about that? A. He made no such inquiry. The conversa- 
tion ended after I told him that "Not necessarily on each and every issue." 
John McClay and I left the room somewhat surprised. Well, anyway, 
we returned to the room, and I recall this very clearly because later 
John Pennell, "Big John", came in and either John McClay or I asked 
Pennell if the union wanted to know what changes we were going to 
make, and Pennell said, as I recall he said, "No, it hasn't even been 
discussed", and that was it. 
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Q. Did you meet together that day at all, that is, on December 3? 
A. Yes, we met briefly after 5 o'clock. I think that Pennell had said, 
"The union has something they want to present to you" or “want to give 
you”, and we got together and I think Dave Whipple handed me some 
proposed language on the recognition clause. 

* * * * * 

Q. Had you been able to reach any agreement with the union on 
these proposals, on a contract? A. No. 

Q. What has been defined here as "major issues", had you been 
able to reach an agreement? A. We hadn't been able to reach an agree- 
ment on any issue that could be called "major" in any way, no prospect 
of it. 

Q. By December 3, had you put the company's best offer on the 

table? A. I had everything out that I knew to put out at that point. 

Q. Were they accepted? A. No. 

Q. I think you testified already that you dropped your discharge 
without cause provision in the hopes that it might lead to a breakthrough. 
Did it? A. No, it fell like a lead ballon. 

Q. You had duty proposals on the table? A. That is right. 

Q. Did he accept it? A. You are referring now to my November 
24 new proposal? No. 

Q. Yes. A. No. 

Q. But that was on the table on December 3? A. He had rejected 
it specifically. 

Q. What about the pension plan, what was the union's position on 
the pension plan at that time? A. They wanted both the Taft plan and 
the AFTRA plan. 

Q. Was the company prepared to accept that? A. No; no. 

Q. What was it prepared to do? A. They could have their choice 
of either one, but not both. 

Q. Did the union accept that? A. No. 
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Q. During the course of these negotiations prior to December 3, 
had Schnabel been asking the company for a money proposal? A. Prior 
to December 3 had he been asking? 

Q. Yes. A. Yes, he had asked for a money proposal, to my per- 
sonal knowledge, from the time I came in. 

Q. You did make a money proposal? A. A very substantial 
money proposal. 

Q. Did that break the deadlock? A. No. At that point he had to 
do something and he wasn't. 

Q. He offered no counterproposals? A. Now you are falling about 
December 3? I should review the--there is one aspect of this. The 
mediators came back late in the afternoon, December 3, with what 
purported to be the union’s proposals for breaking things open. They said, 
"Now the union will do this", and they were less than the union had pre- 
viously had on the table as far as that was concerned. ; 

Q. More onerous from the company standpoint? A. Yes. In the 
area of sick leave Dave had never been willing to take a position on what 
he wanted and I came in with a sick leave proposal that said something 
like 30 days for non-continuous illnesses per year plus 90 days for any 
serious illnesses, such as heart or cancer, for full base for 90 days and 

then a percentage on down. He didn't make any proposal directly 
to me, but this is what the mediator said he would take. This was 
absurd. 

On prerecording the mediator said he would go for unlimited FM, 
which I knew before, "if you will drop off prerecording on AM and TV." 
This is the reverse of where he wanted to go. It rejected the flexibility 
on interchange and media. It was the union's proposal as far as we will 
go. he 


On termination he was willing to go to seniority by: category for 
layoff, which was somewhat different than what they had had in the old 
contract, but it was not close to a true seniority layoff on the bas¢[is] of 


Sétidvity [ability]. Those proposals just confirmed an impression that 
T had. 
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TRIAL EXAMINER: Do you intend to file a brief in view of this 
testimony? It sounds as though counsel is sitting here arguing his brief. 
I don't know if he is testifying or briefing me. 

* * * * * 

Q. (By Mr. Browne:) Let's go on now to the December 4 meeting. 
That was about the twenty-sixth meeting, according to my notes. What 
happened there? A. Let's see, on December the 4th we started in 
separate sessions, but we got together in joing session someting during 
the morning hours and talked generally. I don't recall any discussion 
except on, we started on recognition. 

* * * * * 

MR. BROWNE: I think the record shows December 3rd. 

THE WITNESS: On December 4th we had the union's proposal on 
recognition, we talked about that, made no headway. 

* * * * * 

THE WITNESS: The December the 4th meeting, in the morning I 
just don't recall anything that -- there was -- no, I can't recall any 
proposal or modification of 2 proposal by either side. I don't recall any 
offer of compromise or any modification. I remember discussing the 
recognition clause, and, frankly, that is the only specific issue I recall. 
Then we took a lunch break, and I am sure we must have talked about 
something else. 

Q. (By Mr. Browne:) Did you present the union with the changes 
that the company intended to make? A. Yes; at 4 o'clock that afternoon 
I handed Dave Schnabel a typed copy of the changes, not, incidentally, 
the typed copy that is in the record as an exhibit. 

Q. Does the typed copy that is in the record accurately reflect 
the changes that the company made? A. Yes, well, the typed copy that 
I gave Mr. Schnabel and the typed copy that was posted would be identical 
except for typing errors. 
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Q. Yes. Did the union ask for these unilateral changes? A. No. < 
Q: Did you give them to the union nevertheless? A. Yes, 

* * * * x 
Q. Now Iam going to hand you General Counsel's Exhibit 9. 
TRIAL EXAMINER: Yes, I’believe it is 9- 
Q. (By Mr. Browne:) On each of these items that were mentioned 


on General Counsel's Exhibit 9, had there been any agreement between . 
the union and the company? A. No. 1, no; and No. 2, no; No. 3; no; * 
No. 4, no; no agreement. 
* * * ‘ ae * 


Q. Were there arrangements made thereafter for another 
meeting? A. Yes. Keep in mind that at 4 o'clock it was handed, the 
meeting broke up, Schnabel met with Whipple and then he met with 
McClay. I had nothing to do with those conversations. Then Whipple 
spoke to me, we went back into the meeting, there-was further dis-" 
cussion and the meeting actually continued, resumed about 5 aa con- 
tinued until around 6:30. 

MR. UHLIG: This negotiating meeting of all sarees’ 

THE WITNESS: Yes, Dave Whipple and Dave Schnabel and John 
McClay and Nick Bolton and I. Mr. Wormington was not there at that 
particular time. About five till 5 we met in joint session again. The 
meeting ran to about 6:30. As I recall, Whipple and Schnabel had left 
the room, for what reason I don't know, at that time. : 

Q. (By Mr. Browne;) What arrangements were made for the 
next meeting? A. John Pennell said, "When do you want to get to go. 

again?" I said, "It depends on whether or not the union is going 
to strike.” And Pennell said, "Iam yt sure they are not going to.” 
And McClay said, ''Iam sure they are not going to", or words to that 
effect. And, as I recall, the parties came back together and we talked 
about meeting on Sunday and we didn't want to, and John penned said, 
"Well, let's get going Monday morning." 
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Q. Did you agree to meet Monday morning? A. Oh, yes. 

Q. Did you participate in the negotiations on the 6th? A. Iwas 
present during the day, but John McClay was doing the negotiating for 
the company. I had relatively little to say. Most of it I had heard before. 

Q. Was there another meeting held on or about December the 7th? 
A. Well, December the 7th was when John McClay and Dave Schnabel 
met privately. I was in that meeting very briefly sometime late in the 
afternoon. 

Q. Was there a meeting on December 9? A. Yes. I think the 
mediator called a meeting for the 9th in the afternoon. , 

Q. Did you participate in that meeting? A. Yes, I was present, 
and McClay had left town and I was speaking for the company, and Bolton 
and Wormington was along. : 

Q. What took place at that meeting? A. Let's see, at that time 
I had another newspaper story quoting David, and the story said some- 
thing about a strike if there weren't sudden changes, and I asked him 


what he wanted in the way of sudden changes, I said, "What do you mean 
by sudden changes in the company's offer?" I think he said, "All the 
issues on the table ¢f [are] the company's", something-- yes, "All of 
the issues ¢f [are] the company's." 


Q. Was there any discussion on unilateral changes? A. No. 
* * * * * 


Q. Did you meet again on Friday, December the 10th? A. Yes. 

Q. Was anything said--well, just tell what took place? A. We 
discussed either on the 9th or 10th, we actually got some agreement 
worked out on the recognition clause, and I think it was on the 10th that 
we actually got that ironed out. It had been pretty close. We didn't, as 
I recall, we got into the discussion of the director-coordinators, but did 
not, we did not make any counterproposals that I can recall, none were 
made to us. This had been going on for a while, and at some point in the 
discussion I asked Schnabel, I said, "Dave, where is your 8(a)(5)?" By 
that time the charge had been on file. I said, "Where is your 8(a)(5)?” 
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He said, "I am not going to tell you." And I said, "Dave, how can we 
remedy it if we don't know what it is?" And he said; "I wouldn't give you © 
a chance to remedy it until the Board acts on it, and some of it sec 
couldn't remedy, couldn't be remedied.” $ 

Q. Was any reference made to the unilateral changes = at this time? 
A. No. 
Q. I understand you have had meetings after the wei has taken 
place, after the strike took place? A. Yes, we met, oh, on December the 
20th. I think I asked for that. December. 29th, Schnabel asked for that one. 
We met again January the 12th, January the 14th, and then on January the 
15th. oe toe 
Q. Were the issues in dispute completely resolved? A. No. 
Q. Was there any progress made? A. You mean in the four or 
five meetings? | 

Q. Yes. A. No. | 


Q. There was some evidence here about the proposal to Mr. 


Schnabel for return to work, and there is an exhibit in the record on that. 
A. Yes, I prepared and made that proposal. 

Q. That is Respondent's Exhibit-- A. (Interrupting) I think it is 
General Counsel. 

Q. Ihand you General Counsel's Exhibit No. 10 and ask you if you 
had any discussion with Schnabel concerning that, and, if so, what was it? 
A. Yes, this came about during negotiations. David said, he said, "If it 
hadn't been for unilateral changes there wouldn't have been a strike, I{'d] 
Kidd guaranteed that", or something like that. I said, "Could you come 
back to work in the status quo as it was December the 4th", or something 
like that. I said, "If I made an offer to come back to work under the old 
contract before 5 o'clock December the 4th, would you come?" And he 
said, "Yes, full pay for the’--"Pay the employees the wages they have lost 
for their five weeks of strike." I think the strike had been going for about 
five weeks. I cannot recall the exact words, but something along the lines 
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"Pay them for the time they have been on strike."" I laughed and then I 
called for 2 caucus and discussed it with the company, typed this 
proposal up. I remember I was working on it and the mediator, I think 
it was Dave Herring--wait a minute. Was Dave there that day? No, one 
of the others. Whoever the mediator was, he came in and asked if there 
was a possibility of a return to work under the old contract, and I told 
him I was working on this proposal. The meeting resumed, I presented 
it. I had Bob Wormington and Nick Bolton [sign it] so if Schnabel wanted 
to accept it all he needed to do was sign it and hand it back. Then I 
asked if he had any questions about it after he read it over, and he asked 
about No. 4, which dealt with suspension on disciplinary action of the 
employees. Then he left to speak to his counsel, and then he and I met 
privately for about an hour and discussed it. He said he would take it 
back. I told him if he didn't like any of it that, I said, I think I said, 
'rYou can have Paragraph 1, but at that time.” Then he said, "I can't 
do this, it would let you off the hook on the unilateral changes." He 
said, "If you get me back in in a week or ten days you could bargain 
me to an impasse."" Then we discussed the fact that he said, "If I come 
back to work and have to go out on strike again it would take me three 
weeks to get back where I was after one week." And he mentioned the 
fact that "How can you tell an advertiser don't buy from WDAF, buy 
from WDAF, and then don't buy from WDAF?" He said he would take it 
back to his members. I recall I talked about it some more in the 
open meeting, I put it on the table, I asked him if any of the paragraphs 
bothered him, that he could have Paragraph 1, he could have any combina- 
tion of paragraphs. I asked him if the 24-hour notice bothered him, and 
he said, ‘Nothing less than that." I said, "You can have hours, days or 
weeks."" I asked if--I think he said that he wanted to submit it to the 
people, and the time limit I put on the bottom was too short, and we 
discussed an extension, and I don't know exactly how it came back, but 
we did agree he would call me the next afternoon, that it would be open 
until 6 o'clock. 
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Q. Did he call you? A. Yes. 
Q. What did he say? Did he accept? A. No, he did not accept it. 
It was a fairly brief conversation. I think he told me there had been only 
one vote in favor. 
Q. Subsequent to the last meeting that you testified to-- 
A. (Interrupting) January 15th. : 
Q. (Continuing) -- January 15th, had there been farther ence? 
A. Yes. 
Q. Has any agreement--does the dispute still exist? A. Yes, the 
strike is still going on. | 
* * * * | 


CROSS EXAMINATION 


BY MR. UHLIG: : 
* * * * * ! 


Q. I would like to go briefly to the discussion now that you testified 


to between John McClay, yourself and me. A. Yes. 

Q. That was held in your office? A. Yes. 

Q. You previously advised me that the company people would not 
give a written statement, had you? A. Yes. 

Q. And I took lengthy notes of that discussion, didn't 1? A. Iam 
sure you did, Bob. 

Q. And I will ask you again if you heard McClay say in oo to 
the changes "If we did this and they lived with it, they could gee the changes 
wouldn't hurt them, we believe the unit would in the future make more 
money on these changes". A. I cannot deny that statement. I thought the 
question was whether or not I said it, and I could have said as McClay 
could have said something very similar to that. What I was denying was 
whether or not we were saying, we were attempting to go behind Dave 
Schnabel's, over his head. Anything short of that I will concur. McClay 
and I both made some reference to living with the changes. Now, the 
only thing I quarrel with you on is whether or not we said we were going 
over Schnabel's head. 


* 
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Q. This December 4th meeting lasted until about 6:30 p.m.? 

A. Roughly, yes, sometime it went for a while after 5 o'clock and I 
would say approximately 6:30. 

Q. Now, Bob Wormington wasn't at that meeting? A. He was there 

in the morning.’ He did not return to the meeting after lunch. 
There was a late lunch break, as I recall. We went to around 1, and 
here I would disagree with Mr. McClay's testimony, he said from noon 
to about 2, and I would place it to about 3. Wormington, as I recall it, 
either did not return to the negotiations or if he returned he left after 
only staying very briefly. I don't think he was ever in the joint meeting. 

Q. He left, he had a copy of the unilateral changes to post? 

A. Yes, a copy of the copy I had typed up. 

Q. They had not been shown to the union at this time? A. No. 

Q. And very close to 5 o'clock Nick Bolton left the meeting to 
phone Wormington and told him to post the notices? A. I think probably 
it was closer to 4 o'clock. Now, what he told Wormington, I don't know. 

Q. But the idea was to post the notices? A. The idea was if he 
didn't hear anything to the contrary at 5 o'clock or thereafter he was to 
put them up. 

Q. When this meeting ended the union and the company agreed to 
meet again on December 6? A. Yes. 

Q. And it was your position at that time that any future meetings, 
then, would be futile, wasn't it? A. Was it my position or opinion? 

Q. You were, the company's opinion that future meetings would 
be futile at that time? A. Well, originally at the time I agreed to the 
meeting or at the time the meeting was set, I didn't think we were going 
to accomplish anything, no. 

* * * * * 

Q. The chief negotiator on the 5th, 6th, 7th and 8th was McClay? 
A. Yes. 

Q. There wasn't any on the 8th, McClay was gone on the 8th? 

A. Yes, he was gone. 
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"MR. UHLIG: Would you mark that as General Counsel's Exhibit 


(The document above referred to was marked 
General Counsel's Exhibit No. 21 for 
identification.) 


Q. (By Mr. Uhlig:) Jim, I will hand you what has been marked as 
General Counsel's Exhibit No. 21. That is a list you prepared and starts 
off with ten items that were agreed to? A. Yes; this is an Xerox copy 
of my personal work copy of this list. In fact, you drew a line through 
the words "J.R.W. Work Copy". In fact, I gave this to Dave later on in 
the strike, of this particular copy. He received the original copy on 
December the 19th [9th], that is correct. | 

Q. And was Item 3, Overtime and Call-in, wasn't that agreed to 
on December 6th, if you recall? McClay was the chief spokesman for 
the company on the 6th? A. Yes, it must have been on the 6th because 
we had accepted the union's proposal, in fact, I think even before McClay 


came in we were willing to go with everything but double time for the 

second or third day off. I recall in preparing this I tried to pick 
up everything that McClay had blown and put it in the package. There 
was no point in holding it out at that point. 

Q. Item No. 4, Extensipiy [t] of Agreement, that agreement was 
made on the 6th, the company agreed to drop its request? A. Well, 
we adopted. You can't agree to drop something, yes, but we dropped it. 

Q. And there was progress on the 6th, wasn't there? A. You 
are asking my opinion? | 

Q. No, Iam asking you if there was progress on the 6th asa 
negotiator. A. No, I can't say there was progress when a package is 
blown. | ? 

* * * * 
MR. UHLIG: I move that be admitted as an exhibit. 
MR. BROWNE: I have no objection. 
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TRIAL EXAMINER: It will be received. 


| (The document above referred to, heretofore 
' marked General Counsel's Exhibit No. 21, 
was received in evidence.) 


Q. (By Mr. Uhlig:) Again on General Counsel's Exhibit No. 21, 

this is your writing here, "Company accepts according to the 
recognition clause?’ A. This is my writing, and I was pointing to the 
circled area. The language "Unit members cannot be required to do 
work outside the scope of the contract", I believe it was on the 9th 
I said, "Sure, I can buy that."" They had deleted "warranty of majority". 
IT am a little hazy on the rest of it. 

Q. Iam not clear, were you in agreement on union shop, 
according to this General Counsel's Exhibit No. 21? A. Union shop. 
Dave told me I didn't accurately state this (indicating), that I had left 
out, as I had done before, a technical change involving, I think, change 
in the thirtieth day to the thirty-first day, that was an inaccurate state- 
ment of the position. 

Q. But basically the parties had agreed to the union shop clause? 
A. Yes; it had never been a serious issue, to my knowledge. May I 


modify my answer? “Tt was an issue only as it related to the recognition 
clause. 

Q. But by December 8th it was no longer an issue? A. Correct-- 
well, yes, by December 8. 


Q. As an experienced negotiator it has been your experience 
there has been strikes over the union shop clause, hasn't there? 
A. Absolutely, right. 
Q. I believe you also testified that on December 9 'that at a side 
meeting Schnabel said the 24-hour notice deal with McClay was off, 
he was going to hit you hard without notice? A. Yes. 
Q. Did Schnabel, in fact, hit you hard without notice? A. No, he 
did not. In fact, the very next day he did give me full, fair notice. 
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Q. And it was at the January 15th meeting you made the offer to 
return to work? A. That is correct. | 

Q. That offer contained no provision for any loss of pay resulting 
from the nee did it? A. You mean during-- 

. (Interrupting) During the week. A. Between the ath and 11th 
during pee week the people worked. Yes, 5 p.m. on the 4th until the 
strike started? : 

Q. Yes. A. No, it didn't cross my mind. 
* * * * 
BOB WORMINGTON | 
was recalled as a witness by and on behalf of the Respondent, having ~ 
been previously sworn, was examined and testified further as follows: 
MR. UHLIG: I am going to object. This man has testified, he 


has been cross-examined and has been excused. 
TRIAL EXAMINER: You may examine. 


MR. BROWNE: I would like to clear up what appears to be some 
confusion on the record as to taking these proposals, ape proposals 
directly to the employees. 

MR. UHLIG: Iam going to object to that. That was covered on 
cross, and, as I remember, during the recess Browne tried to leave 
with this witness to talk about that answer. 

MR. BROWNE: May that be stricken, if the Examiner please, 
what Browne tried to do? 

MR. UHLIG: Clearing up the testimony on what he has already 
tried, Iam going to object to it. 

TRIAL EXAMINER: I am not going to strike anything. 

I will permit the witness to be questioned. 

The objection goes to the value placed on the testimony rather 
than the admissibility. 
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DIRECT EXAMINATION 
BY MR, BROWNE: 

Q. I think there is--I am not too sure what the record reflects, 
but your testimony, generally, was to the effect that maybe one of the 
reasons these unilateral changes were put into effect was to convince 

the employees that they could live with it? 

MR. UHLIG: I will object to that as leading, the whole question, 
leading and suggestive. 

MR. BROWNE: Iam referring to the particular item I want him 
to testify to. 

TRIAL EXAMINER: I will permit the question. 

Q. (By Mr. Browne:) Would you explain that, please? A. What 
we were talking about at the time, and the question was on the unilateral 
changes, and what we were talking about at that moment, we were talking 
about the unilateral changes, and when we talked about the unilateral 
changes what we were talking about in relationship to the answer was 
the flexibility that we were hoping to get in the program operation of 
the station, and when we said that the people could live with the unilateral 
changes, this is true, this is true, because we had always insisted 
through John that the changes were for the good of the programming and 
we hoped to gain this out of all the negotiations, and this was a corollary 
of the negotiations, but it was not the reason why the unilateral changes 
were instituted. Certainly everybody would live with the contract when 
we were through with it. 

Q. Was it your intention to go over the head of Dave Schnabel 
directly to the employees? 

MR. UHLIG: That is objected to as leading. 

TRIAL EXAMINER: I will sustain the objection. 

Q. (By Mr. Browne:) Can you tell me whether or not it was your 
intention to go directly to the employees? A. No, it was not our intention 


to go to the employees with this over the head of Dave Schnabel. 
* * * * * 
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DAVE WHIPPLE 

was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 

TRIAL EXAMINER: Give your name and address to the reporter. 
THE WITNESS: David Whipple, 1111 Grand Building, Kansas City, 
Missouri. : 

DIRECT EXAMINATION 
BY MR. UHLIG: 

Q. You are a practicing attorney here in Kansas City, aeecoee 
A. Yes. 

Q. You are an attorney to the eae party in this case? 
A. Yes. 

Q. I would direct your attention to December 3rd, 1965. Were 
you present with Mr. Schnabel in the Federal Mediation Otice that day? 
A. Yes. 


Q. Do you recall what happened when a Mr. Willard and Mr. 


McClay approached you there in the room? 
* * * * * 

A. Dave Schnabel and I were in the room and we were in there by 
ourselves when Jim Willard and John McClay came into the room, I 
believe it was Jim who said we would like to know if you are going to 
strike us at 5 o'clock tomorrow. He said something like if not, we 
would like to know if you are not going to strike if you tell us you are 
not going to strike. We would like to have 24-hour notice. Before Dave 
could answer Jim said something about that he wanted Dave to know the 
company was going to make certain unilateral changes, Iam sure he 
indicated at 5 o'clock or at the expiration of the extension EOE 
Then Dave asked-- 

Q. (Interrupting) Dave Schnabel? A. (Continuing) -- Dave Schnabel 
asked what these unilateral changes were, and also he asked the question 
if Jim Willard thought the parties were at an impasse, and Jim replied 
not necessarily so. 
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Q. Jim Willard? A. Jim Willard, yes. 

Q. What else, if anything, was said? A. Then Dave, I think, 
continued to elaborate on trying to find out what the unilateral changes 
or what the proposed unilateral changes were that the company was going 
to institute, and also he indicated that he-- 

MR. BROWNE: (Interrupting) Mr. Examiner, if you please, I don't 
necessarily have any objections, but I am just calling attention to the 
record that this man as an attorney is making conclusions in summarizing. 

TRIAL EXAMINER: I certainly thought I let your witness have 
his head for an hour or so in doing exactly the same thing. I am not 
going to cut this witness off, either. 

You may proceed. 

THE WITNESS: Dave Schnabel continued to ask Jim Willard and 
John McClay for the opportunity to find out what these proposed unilateral 
changes were and also he requested the opportunity to be able to bargain 
on the unilateral changes whatever they might be. 

Q. (By Mr. Uhlig:) All right. Now, how long have you practiced 
labor law here? A. Oh, let's see, I have practiced law, I have been a 
practicing attorney 14 years, and I have specialized in labor law, you 
might say, it will be almost seven years, I'd say six and a half. 

Q. You handle arbitrations? A. Yes. 

Q. Do you practice before the National Labor Relations Board? 

A. Yes. 
Q. Do you engage in contract negotiations, and so forth? A. Yes. 
Q. In your opinion, were the parties at an impasse on December 


Srd or 4th? A. No. 
* 
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CROSS EXAMINATION 
BY MR. BROWNE: 
* % % * * 

Q. You knew that they had a number of negotiating meeting prior 
to December 3rd? A. Yes. 

Q. Did you participate in all of those negotiations aor to that 
time? A. No, I was at one meeting at which Mr. Roger Read, a vice- 
president of Taft, was there, but that involved the retirement ‘program 
of Taft only, and it really wasn't a negotiating session. The first 
session I was at was at the December 3rd session, and then I was at 
the December 4th session and, of course, I was in the background at 
all times conferring with Dave Schnabel. : 

Q. Well, but Iam talking-- A. (Interrupting) Yes, on the 3rd. 


Q. Would you read the question, please and let's see-- 
MR. UHLIG: (Interrupting) Let the witness answer. I object. 


TRIAL EXAMINER: The witness is answering the ae as 

I understand it. 

Q. (By Mr. Browne:) Go ahead. A. Then on the 3rd we did 
have a joint session there and, of course, John McClay was in from 
Cincinnati and I was impressed that that day he looked like he was trying 
to make progress. Then the next day, on the 4th, I was in on all the 
session from 10:30, something like that, in the morning, until 6:30 or 
7 in the evening. Throughout that day there was a tremendous amount 
of discussion, exploration, and I thought even in movement. | 

Q. I think the record will reflect this question that I have asked 
of you. Well, if it doesn't, Iam going to ask you now. Prior to 
December 3rd you attended one session? A. Yes. | 

Q. The information you got on the sessions prior to December 
$rd, except for this one that you attended, was from Dave Schnabel? 
A. Well, primarily. I don't remember anyone else unless I would have 
talked to Jim Willard, but I don't recall now that I did. 
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Q. And you say that on December 3rd you don't know whether 
Dave Schnabel said we are at an impasse on each and every issue, or 
are we at an impasse on the contract, you don't recall the exact language, 
is that correct? A. I recall the use of the word "impasse". 
Q. You don't recall anything else in that connection? A. No, I 
don't believe I do. 
* * 
DAVID SCHNABEL 
was recalled as a witness by and on behalf of the General Counsel, 
having been previously sworn, was examined and testified further as 
follows: 
DIRECT EXAMINATION 
BY MR. UHLIG: 
Q. Mr. Schnabel, the Respondent's Exhibit No. 17 that they 
introduced, a newspaper article quoting you about a strike was going to 
take place on December 4th, is that an accurate statement that appeared 


in the paper? A. Iam looking for the statement in the article here. 
Where is it? 
Q. It is quoting you as saying that the Union members at WDAF 
will go on strike December 4 unless an agreement is reached. 
A. That is not an accurate statement. 


* * * *x * 


Q. Did you make this statement on or about the date that appeared 
in the paper that you were going to strike December 4? A. I know 
unequivocably that I told no newspaper that there would be a strike on 
December 4. 

Q. On or about November 20 did you have any thought or plan of 
striking on December 4th? A. No. 

Q. Did you plan to strike December 4? A. I had just finished a 


strike with another station and I wasn't in the mood for another one. 
* * * * * 
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Q. Did you make a statement to Mr. Willard on the 9th that you 
were going to hit him and run on the strike? A. No, Imadea pledge 
to Mr. McClay that would give them 24-hour notice, and I felt morally 
bound, and I did, before the strike, give this notice. 

* * * * * | 

Q. You were relying on Mr. Willard's advice, but now I am 
asking you this. As a matter of fact, you served notice to terminate 
the extension agreement so that you would have more freedom in your 
bargaining with the company so that you would be able to take economic 
action if necessary, isn't that actually the reason you served notice? 
A. No, sir, I cannot say we would not have more freedom on the 


economics. You can't strike when a contract is in effect. 


Q. You couldn't strike when his extension agreement was in 
effect? A. That is right. | 

Q. You served notice to termimte the extension? A. Yes. 

Q. Thereafter you would have been free to strike? A. As far 


as bar to strike, yes, I would have been free to strike. 


* * * * 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


CHARGE AGAINST EMPLOYER 


{ DO woT 
INSTRUCTIONS: File an original and 4 copies of this charge with the NLRB | Case No. 


regional director for the region in which the alleged unfair labor practice 17-Ca-2800 
curred 
oe or is occurring. ; Date Filed necember 2, 1965 


1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 
Nauz or Emrrorzn 


TAFT BROADCASTING CO.,, WDAF AM-FM TV 
Appaxss or EsTaBLiseMEnt (Street and number, city, sone, and State) | Trrz or Estasiisxment (Factory, mine, wholesaler, etc.) 
3ist & Summit Sts., Radio-Television Station 
Kansas City, Mo., 64108. | Identify principal product or service 
News and entertainment 


SRS eG 
@) and {3} and gsc the National Labor Relations Act, and these unfair bor 


practices are unfair labor practices affecting commerce within the meaning of the act. 
2. Basis of the Charge (Be specific as to facts, names, addresses, plants involved, dates, places, etc.) 


Since on or about June 1, 1965, the Employer, by its officers, agents and represen- 
tatives, refused and continues to refuse to bargain collectively with the authorized 
representatives of the undersigned labor organization (Charging Party), a labor 
organization duly recognized! as the exclusive representative of all the employees 
in a bargaining unit for the purposes of collective bargaining in respect to rates of 
pay, wages, hours of employment and other conditions of employment, and has dis- 
criminated against certain of its employees because of their interest in and activity 
on behalf of the undersigned’ labor organization and/or because said employees en- 
gaged in concerted activity for mutual aid and protection. 


By the acts set forth above and by other acts and conduct, the Employer, by its 

officers, agents and representatives, interfered with, ig yclie and coerced 

employees in the exercise of rights under Section 7 of the Act. HBor RELATig 
“a 


83M We/2_- 4 200 XS Bo: 
LEB 2665 ARO 


aL BxMory mI CLa 


3. Full Name of Party Filing Charge (if labor organization, give full name, inch ? 
American Pederation of Television and Radio Artists, AFL-CIO, Kansas CityLocal 

4 Address (Street and number, city, sone, and State) Telephone Ne. 
1006 Grand Avenue, Kansas City, Mo, 64106 GR. 1-8140 


S. Full Name of National or International Labor of Which It Is an Affiliate 
rm ee or : Organization an or Constituent Unit (To be filled in when charge 


American Federation of Television and Radio Artists, AFL-CIO 


December 2, 1965 C. David Whipple, Attorney at Law, 


= (Date) : pent (Title, if any) « & : 
WILLYULLY FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1601) 


U.S. GOVERMENT PRINTING OFFICE: 1999—O-5401 
ite Gpo 908028 


GENERAL COUNSEL'S EXHIBIT 1-A re 
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UNITED STATES OK AMERICA 
NATIONAL LABOR RELATIONS BOARD 


SECOND AMENDED CHARGE AGAINST EMPLOYER 


INSTRUCTIONS: F 
regional diveates fer 
cocurred or f essurrtng. 


origina] and 4 copies of thie dhspy with the NLRB | Case No. 
fegion in which the alleged unfair labor practice 


Appazes or ReTaBLIQEMExT : Trrz or Esrastumment (Factory, mine, wholesaler, 
(Street and number, city, State, and ZIP code) = eS — 


vision Station: 
31st & Sumit Sts., 
Kansas City, Missouri, 64108 


‘The above-named emplayer has engaged in and fe engaging in unfair labor practices within the meaning of ssation 8 (a), subsections 
@)and (5) of the National Labor Relations At, andi these unfair labor 
practices are unfair laber practicss affecting commerce within the mesning of the act. 

2 Basis of the Charge (Be apesifie as to facts, names, addrenses, plants involved, dates, places, ete.) 


—-Since on or about June 1, 1965, the Employer, by its officers, agents! and 
representatives, refused and continues to refuse to bargain collectively) with 
the authorized representatives of the undersigned lebor organization (Charging 
Party), a labor organization duly recognized as the exclusive representative 
of all the employees in a bargaining unit for the purposes of collective ber- 


gaining in respect to rates of pay, wages, hours of employment and other: condi- 
tions of employment. 


By the acts set forth above end by other acts ani conduct, the Employer, by its 
officers, agents ani representatives, interfered with, restrained and 
employees in the exercise of rights under Section 7 of the act. 


Vientisied a 


“ 
Disposition 


aer77 Se = ae SY 


a Vol Nemeref Party ling Charge (# labor cagasiantion, give full name, inghoding Jpes! same and number) 


American Federation of Television anf Radio artists, AFL-CIO, Kansas City Local — 
& Address (Street end number, city, State, and ZIP code) 


1006 


Full Namo of National or International 
& a tnd by o aber « Labor Orgonisetion of Which It Is an A@itiete or Coustituant 


American Federation of Television and Radio 
é ry 
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G. C. EXHIBIT NO. 1-F 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SEVENTEENTH REGION 


TAFT BROADCASTING CO., 
WDAF AM-FM TV 
and 


AMERICAN FEDERATION OF 
TELEVISION AND RADIO ARTISTS, 
AFL-CIO, KANSAS CITY LOCAL 


Case No. 17-CA-2800 


) 
) 
) 
) 
) 
) 
) 


COMPLAINT AND NOTICE OF HEARING 


It having been charged by American Federation of Television and 
Radio Artists, AFL-CIO, Kansas City Local (herein called the Union) 
that Taft Broadcasting Co., WOAF AM-FM TV (herein called the Re- 
spondent) has engaged in, and is engaging in, certain unfair labor prac- 
tices affecting commerce as set forth and defined in the National Labor 
Relations Act, as amended, 29 U.S.C. Sec. 151, et seq. (herein called 
the Act), the General Counsel of the National Labor Relations Board, 
herein called the Board, on behalf of the Board, by the Regional Direc- 
tor for the Seventeenth Region, issues this Complaint and Notice of Hear- 
ing pursuant to Section 10(b) of the Act and Section 102.15 of the Board's 
Rules and Regulations, Series 8, as amended: 


I 
The charge herein was filed by the Union on December 2, 1965, 
and served by registered mail upon the Respondent the same date. A 
first amended charge was filed by the Union on December 15, 1965, and 
served by registered mail upon the Respondent the same date. A second 
amended charge was filed by the Union on January 31, 1966, and is served 
herewith. 
I 
(a) The Respondent, a Delaware corporation, is engaged in com- 


mercial radio and television broadcasting with facilities in the States of 
Missouri, New York, and other states. 
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(b) At all times material herein, the Respondent has maintained 
facilities at Signal Hill, Kansas City, Missouri, operating under the call 
letters WDAF (AM and FM) and WDAF TV, the only facility herein in- 
volved. 

(c) During the past year, the Respondent, in the course and con- 
duct of its operations, derived a gross income in excess of $100,000 
from sales of its services, of which in excess of $50,000 of said income 
was received from customers located outside the State of Missouri. 
During the same period, the Employer purchased in excess of $10,000 
interstate news services and in excess of $5,000 of broadcast materials 
and rental films from points outside the State of Missouri for use at its 
Kansas City facility. | 

(a) The Respondent is now, and at all times material herein has 


been, an employer engaged in commerce within the meaning of Sections 


2(6) and 2(7) of the Act. 
un | 
The Union is now, and at all times material herein has been, a 


labor organization within the meaning of Section 2(5) of the Act, 


| 
IV 


All employees of Respondent employed at its Kansas City, Mis- 
souri, facility as staff and free-lance radio and television announcers, 
newscasters, sportscasters, floor managers, director -coordinators, 
and other talent or artists, excluding news directors, assistant news di- 
rector, farm director, production managers, and all other employees 
and supervisors as defined in the Act, constitute a unit appropriate for 
the purposes of collective bargaining within the meaning of Section 9(b) 
of the Act. 

Vv | 

At all times material herein, the Union has been the representa- 
tive for the purposes of collective bargaining of the employees in the 
unit described above in paragraph IV, and by virtue of Section 9(a) of 
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the Act, has been and is now, the exclusive representative of all the em- 
ployees in said unit for the purposes of collective bargaining with re- 
spect to rates of pay, wages, hours of employment, and other terms and 
conditions of employment. 

. vi 

Commencing on or about June 1, 1965, and continuing to date, and 

more particularly on or about December 3 and 4, 1965, the Union has 
requested, and is requesting, the Respondent to bargain collectively with 
respect to rates of pay, wages, hours of employment, and other terms 
and conditions of employment as the exclusive collective-bargaining rep- 
resentative of all the employees of Respondent in the unit described above 
in paragraph IV. 


vil 
Commencing on or about December 3 and 4, 1965, and at all times 
thereafter, Respondent did refuse and continues to refuse to bargain col- 


lectively with the Union as the exclusive collective-bargaining repre- 
sentative of all the employees in the unit described above in paragraph 
IV, in that the Respondent bypassed the Union and unilaterally changed 
existing wage rates, hours of employment, job duties, and other terms 
and conditions of employment. 
Vi 

(a) Onor about December 11, 1965, the employees in the unit de- 
scribed above in paragraph IV, ceased work concertedly and went out on 
strike. 

(b) The strike described above was caused by the unfair labor 
practices af Respondent described above in paragraph VIL. 


Ix 
By the acts, and by each of them, described above in paragraph 
VIL, under the circumstances set out above in paragraphs IV, V, and VI, 
the Respondent has failed and refused, and is failing and refusing, to 
bargain collectively in good faith with the duly designated and selected 
representative of its employees and has thereby engaged in, and is 
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thereby engaging in, unfair labor practices within the meaning of Sec- 
tions 8(a)(1) and 8(a)(5) of the Act. 
x 

The acts of the Respondent complained about above, and each of 

said acts, occurring in connection with its operations described above 


in paragraph IL, have a close, intimate, and substantial relation to trade, 
traffic, and commerce among the several states and tend to lead to labor 
disputes burdening and obstructing commerce and the free flow of com- 


merce. 
xI | 
The acts of the Respondent complained about above constitute un- 
fair labor practices affecting commerce within the meaning of Sections 


8(a)(1), 8(a)(5), 2(6),and 2(7) of the Act. 


PLEASE TAKE NOTICE that on March 29, 1966, at 10:00 a.m. 
(CST), at 601 Federal Building, 601 East 12th Street, Kansas City, Mis- 
souri a hearing will be conducted before a duly designated Trial Exam- 
iner of the National Labor Relations Board on the allegations set forth 
in the above complaint, at which time and place you will have the right 
to appear in person, or otherwise, and give testimony. 

YOU ARE FURTHER NOTIFIED that, pursuant to Sections 102.20 
and 102.21 of the Board's said Rules and Regulations, the Respondent 
shall file with the said Regional Director, an original and four (4) cop- 
ies of an answer to said complaint within ten (10) days from the service 
thereof, and that, unless the Respondent does so, all of the allegations in 
the complaint shall be deemed to be admitted to be true and may be so 
found by the Board. | 
Dated: February 2, 1966 | 


/s/ Martin Sacks 

Regional Director, National Labor 
Relations Board, Seventeenth 
Region, 610 Federal Bldg., 601 E. 
12th St., Kansas City, Missouri 
64106 
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G. C. EXHIBIT NO. 1-H 


ANSWER 


Comes now Respondent, Taft Broadcasting Co., by its attorneys, 
and for its answer to the Complaint in the above proceeding: 

1. Admits the allegations contained in paragraphs I, I, Il, IV 
and V of the Complaint, except that it denies the allegation in paragraph 
Iv that "Director-Coordinators" should be included in the collective 
bargaining unit. 

2. With respect to the allegation contained in paragraph VI, de- 
nies that the Union requested bargaining on or about June 1, 1965. It 
asserts that on or about June 1, 1965, Respondent requested the Union 
to meet and bargain with it for the purpose of negotiating a new collec- 
tive bargaining agreement to replace the contract between the parties 
which was due to terminate on October 1, 1965. Respondent admits that 
since on or about June 4, 1965, Respondent and the Union have engaged 
in collective bargaining through the date of this answer, and denies each 
and every other allegation. 

3. Denies the allegations contained in paragraph VII of the Com- 
plaint, except that it admits that at 5:00 p.m. on December 4, 1965, Re- 
spondent posted certain changes which had previously been submitted 
to, discussed with and rejected by the Union; that at this time, (1) ap- 
proximately 26 negotiating meetings had produced no agreement, or 
prospect of agreement; (2) the Union had been notified on December 3, 
1965, of Respondent's intention to make changes; (3) the Union had 
earlier terminated the previous collective bargaining agreement and 
extension thereof effective at 5:00 p.m., December 4, 1965. 

4. Admits the allegation contained in paragraph VIII(a) of the 
Complaint, except that to the best of Respondent's knowledge and belief, 
the strike described began sometime after 12:01 a.m., Sunday, Decem- 
ber 12, 1965. Respondent denies the allegation contained in paragraph 
VIII(b) of the Complaint. 
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5. Denies the allegations contained in paragraphs IX, x and XI 
of the Complaint and denies each and every allegation ees in the 
Complaint not specifically admitted herein. 
SPENCER, FANE, BRITT & BROWNE 


/s/ Harry L. Browne 
1000 Power & Light Building 
106 West 14th Street 


Kansas City, Missouri Se 
GRand 1-0848 


Attorneys for Respondent 


[Certificate of Service] 


EXCERPTS FROM 
G. C. EXHIBIT NO. 2 


AGREEMENT 


AGREEMENT made this 24th day of February, 1964, by and be- 
tween the AMERICAN FEDERATION OF TELEVISION AND RADIO 
ARTISTS and its Kansas City Local (hereinafter called AFTRA), party 
of the first part, and TRANSCONTINENT TELEVISION CORPORATION, 
owner and operator of WDAF, WDAF-FM and WDAF-TV, their succes - 
sors and assigns, parties of the second part (hereinafter called the COM- 
PANY). | 

SECTION I 


In consideration of the covenants and agreements herein contained, 
it is agreed as follows: 


ARTICLE I — RECOGNITION 


The Company hereby recognizes AFTRA, and its Kansas City Local, as 
the sole and exclusive bargaining agent for all artists (as specifically 

| 
defined herein) now or hereafter employed or engaged on television or 
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radio programs produced on its stations. AFTRA warrants, represents 
and agrees that it represents for collective bargaining purposes, a ma- 
jority of the artists covered hereby. 
* * * 
SECTION IL 


* * * * 


ARTICLE Ii — AFTRA PENSION AND WELFARE 


As of October 15, 1963, the Company will contribute to the AFTRA 
Pension & Welfare Funds an amount equal to 5% of the gross compensa- 
tion hereunder of each artist (staff and free lance). The Company's 
obligation for contributions to the AFTRA Pension & Welfare Funds 
shall be limited to a maximum contribution of $600.00 per artist for 
each year beginning October 15. 


* * 


ARTICLE VI — SICK LEAVE 


The Company agrees to grant sick leave in accordance with the policy 
existing at this time. 

* * 
ARTICLE XIV — DEFINITIONS 


* * * * * 


15. "“Interchangeability of Announcers", The Company may inter- 
change their staff announcers between media, provided that not more 


than three staff announcers are interchanged in any one day, and fur- 
ther provided that each announcer so changed, is not required to inter- 
change between media more than twice, and further provided that each 
announcer is allowed a minimum of fifteen (15) minutes between micro- 
phone appearances when interchanging between media. However, no 
announcer shall be required to work a simulcast involving TV unless 
the applicable out-of-category fee is paid for such performance. 


The Company agrees that announcers will be designated as either Radio 
or TV performers, but not as both for proficiency purposes. 
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16. 'Pre-Recording", The parties agree that the Company may, at 
its option, continue to pre-record in-shift staff announcers’ services 
for either AM, FM or TV for play back either in-shift or out-of -shift. 
Such pre-recorded services shall not be used for more than five hours 


per media per broadcast day. 


If an announcer works both radio and television, his use for pre-record- 
ings shall be limited to the media in which he spends more than fifty 


percent of his time on a weekly basis. 
SECTION Ii 

DUTIES AND COMPENSATION 

A. TELEVISION ANNOUNCERS 


1. The scale of wages shall be as follows: 


Weekly Base Salary 


Length of Effective Effective Effective 
Service July 1, 1963 July 1, 1964 January 1, 1965 


0 - 3 Months $127.00 $131.00 $132 ,00 
KESat) i Wy 132.00 136.00 137,00 
9-12 " 137.00 141.00 142.00 
12-15 " 142.00 146.00 147.00 
After 15 Months 147.00 151.00 152.00 
| 
In the case of new employees, and as regards base pay only, credit for 
past experience as an announcer in a commercial AM-FM-TV operation 
shall be granted in full, but his experience must have been within the 
two-and-one-half (2-1/2) year period immediately preceding his em- 
ployment by the Company. 


2. Staff Duties 


Unless otherwise expressly stated herein, only full time staff 
announcers shall render any or all of the following services, 
which are compensated for at the weekly base salary: 
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(a) As regards general announcing duties, such services as 
making station identification, music credits, public 
service announcements, time signals, and any "off 
camera" commercial announcements and similar rou- 
tine duties for the Company; but shall not perform cler- 
ical duties, write scripts or any other duties assigned 
to other categories. 

As regards local sustaining programs, such as staff an- 
nouncers have been in the practice of rendering, includ- 
ing acting as master of ceremonies, quiz master, or 
conducting a man-on-the-street program, and such other 
services deemed consonant with the duties of a staff an- 
nouncer, expressly excluding, however, writing scripts, 
producing and/or directing, co-ordinating and/or func- 
tioning as operations director, performing as newscast- 
er, sportscaster, actor or singer. 

Giving voice auditions and participating in radio and tele- 
vision auditions for local commercial programs and audi- 
tions for network and local sustaining programs, shall be 
construed as staff announcer duties. 

On camera demonstrations during delivery of commer- 


cials and/or in content of program shall be the duty of a 


member of AFTRA, with compensation where no lines are 
spoken, at forty (40) percent of the in-shift commercial 


rate. 


TV Announcers may, in addition to performing the service 
outlined under sub-paragraphs a, b and c, render additional 
service during staff stretch for which they will be compensat- 
ed as set forth herewith; 


(a) Performing as TALENT ONLY On Camera, on Single 
Sponsored or participating program; 


2 
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Single Participating 


- 5 minutes $ 5.00 $ 2.50 


6-15 " 7.50 3.75 


16 - 


31 
46 


(b) 


(c) 


30" 10.00 5.00 
-45 " 12.50 6.25 
-60 " 15.00 7.50 
Delivery of each On Camera commercial announcement with- 
in a singly or alternately sponsored program — $5.00. 
Delivery of each On Camera Commercial announcement 
other than within a singly sponsored program — $3.00. 
Delivery of On Camera commercial announcement when it is 
a Station Convenience Video Tape Recording — $3. 00 each 
telecast. 
Delivery of On Camera commercial announcement video tape 
recorded in-shift for play back in-shift or out-of -shift — 
$5.00 each telecast, cumulative fee not to exceed $50.00 per 
announcement within any thirteen (13) week cycle. When an 
announcer records a spot off shift, he will be paid the applica- 
ble free lance fee for the recording session and the peepee 
video tape recording fee per play. 
Delivery of Off Camera commercial announcement re 
tape recorded in-shift for play back in-shift or out-of-shift — 
$2.00 each telecast, cumulative fee not to exceed twenty dol- 
lars ($20.00) within any thirteen (13) week cycle. 
When an announcer is selected at the specific request of an 
advertiser or agency or Company in the role of advertisers 
agent, to perform services on a specific commercial program 
or in connection with a specific commercial announcement, 
exclusive of Video Tape material, he shall be paid a select 
fee mutually agreed upon between AFTRA, the announcer and 
the Company, but not to exceed the free lance fee. 

It is understood that the normal assignment of shifts and 
programs, shall not constitute selection. Conclusive proof 
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that a select fee is payable shall be evidenced when a spon- 
sor pays the Company a talent fee in excess of the staff 
stretch fee. 


RADIO ANNOUNCERS 


1. The scale of wages shall be as follows: 


Weekly Base Salary 


Length of Effective Effective Effective 
Service July 1, 1963 July 1, 1964 January 1, 1965 


0- 3 Months $127.00 $131.00 $132 .00 
$- 9 ” 132.00 136.00 137.00 
Orsi eee 137.00 141.00 142.00 
122-15 =" 142.00 146.00 147.00 
After 15 Months 147.00 151.00 152.00 


In the case of new employees, credit for past experience as an an- 
nouncer in a commercial AM-FM-TV operation shall be granted 
in full, but his experience must have been within the two-and-one- 


half (2-1/2) year period immediately preceding his employment 
by the Company. 


2. Staff Duties 


Unless otherwise expressly stated herein, only full-time staff 
announcers shall render any or all the following services, 
which services shall be compensated for at the weekly base 
salary. 

(a) As regards general announcing duties, such services as 
making station identification, music credits, public serv- 
ice announcements, time signals, and commercial an- 
nouncements except as hereinafter provided for under 
paragraph 3 (a), certifying master copies of continuity, 
logs and reports, and similar routine duties for the Com- 
pany; but shall not perform clerical duties, write scripts 
or any other duties assigned to other categories. 
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(b) As regards local sustaining programs, such ag staff an- 

nouncers have been in the practice of rendering, includ- 
ing acting as master of ceremonies, quiz master, or 
conducting a man-on-the-street program, and such other 
services deemed consonant with the duties of a staff an- 
nouncer, expressly excluding, however, writing scripts, 
producing and/or directing, co-ordinating and/or func- 
tioning as operations director, performing as newscaster, 
sportscaster, actor or singer. : 
Giving voice auditions and participating in radio and tele- 
vision auditions for local commercial programs and audi- 
tions for network and local sustaining programs, shall be 
construed as staff employee duties. | 

Radio announcers may, in addition to performing the services 

outlined under Paragraph 2 (a), (b), and (c), render additional 

services during staff stretch for which they will be aa as 

set forth herein: : 

(a) When announcer performs as master of Sees on 
locally produced recorded musical program and the nature 
of the program is such that the announcer's personality is 
an integral part of said program, involving such services 
as ad libbing, repartee, disc jockey, acting a role, or in 
the preparation of continuity or other materials, selection 
of music and other similar services, compensation shall 
be: twenty-five (25¢) cents per quarter hour based on 
cumulative recorded musical program time performed 
during Company work week. Additional payment will be 
made for live or transcribed commercial announcements 
within locally originated recorded musical programs as 
set forth below. When a recorded musical program is in- 
terrupted by other program material of 4-1/2 minutes 


duration or longer, this time shall not be considered 
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recorded musical program time. Nor shall announce- 
ments immediately preceding or immediately following 
such material be counted as announcements within re- 
corded musical program time. However, live announce- 
ments read within such programming shall be counted 
toward the total recorded musical program announce- 
ments and also paid for at the following rates: 
First 25 announcements within recorded musical programs $1.00 ea. 
Second 25 announcements within recorded musical programs .75 ea. 
Third 25 announcements within recorded musical programs’ .50 ea. 
All in excess of first 75 announcements shall be 25 @a. 

(ob) Announcement tags of 15 words or less do not qualify as 
live announcements. 

(c) In event more than one announcement, excluding ID an- 
nouncements, are scheduled before or after a recorded 
musical program, the announcer performing on that pro- 
gram shall receive credit for the announcements immedi- 
ately preceding or immediately following the program. 

An announcer shall receive credit for all live spots read 
within "Discussion Programs" whether or not such pro- 
grams interrupt recorded musical programs. 

Commercial announcements recorded in-shift for play back 

in-shift or out-of-shift shall be paid for at the rate set forth 

in the 1960-1962 Kansas City Free Lance Code. 


STAFF NEWSCASTERS 


1. The scale of wages shall be as follows: 


Weekly Base Salary 


Length of Effective Effective Effective 
Service July 1, 1963 July 1, 1964 January 1. 1965 


0- 3 Months $133.00 $137.00 $138.00 
3-9 "™ 138.00 142.00 143.00 
9-12 " 143.00 147.00 148.00 
12-15 " 148.00 152.00 153.00 
After 15 Months 153.00 157.00 158.00 
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In the case of new employees, credit for past experience asa 
newscaster in a commercial AM-FM-TV operation shall be 
granted in full, but his experience must have been within the 
two-and-one-half (2-1/2) year period, immediately preceding 
his employment by the Company. 
2. Staff Duties 

Unless otherwise expressly stated herein, only full time 

staff newscasters shall render any or all of the following 


services, which services are compensated for at eS week- 

ly base salary: | 

(a) As regards local sustaining newscasts, sportscasts, 
farmcasts (when regular sportscaster or farmcaster 
is out of the city on assignment, on vacation, on paid 
sick leave, or off duty), weathercasts, interviews, dis - 
cussion programs, public service and special event 
programs such services as staff newscasters have been 
in the practice of rendering and which are consonant 
with their employment as staff newscasters, which 
shall be deemed to include leg-work, rewriting, edit- 
ing, filing of logs and reports, clerical duties immedi- 
ately associated with the broadcast or telecast, other 
similar duties, and in the event of a spot news| emer- 
gency, when regular film cameramen are not available, 
photographic work to the extent of their individual abil- 
ity. When performing as a farmcaster, applicable com- 
mercial fees will apply. : 


When the regular sportscaster is out of the city on as- 
signment, on vacation, on paid sick leave, or off duty, 
an in-shift staff newscaster shall be assigned to what- 
ever studio sportscasts are scheduled and will receive 
the applicable single sponsored in-shift fee, regardless 


of whether the program is sustaining, participating or 
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fully sponsored. In the event an in-shift newscaster is 
not available, newscasters will be given first prefer- 


ence on call-ins at the out-of-shift/out-of-category 


rate. 


Newscasters may include the results of sporting events 
of major public interest within their regularly scheduled 
newscasts. 
As regards local sustaining newscasts, sportscasts, 
farmcasts (when the regular sportscaster or farmcast- 
er is out of the city on assignment, on vacation, on paid 
sick leave, or off duty), weathercasts, interviews, public 
service and special events programs, the services shall 
include the actual broadcast or telecast of such programs; 
giving voice auditions and participating in radio and tele- 
vision auditions for programs pertaining to the type here- 
in before mentioned. It is understood that such services 
are not to be rendered in connection with a simulcast in- 
volving TV unless the applicable simulcast fee is paid, 
but that said duties shall apply to both. 
Staff Newscasters may, in addition to performing the services 
described in Sub-paragraph (a) and (b) above, render services 
during staff stretches on and in connection with local commer - 
cial newscasts, sportscasts, farmcasts (when the regular 
sportscaster or farmcaster is out of the city on assignment, 
on vacation, on paid sick leave, or off duty), weathercasts and 
special events programs, and shall be paid additional compen- 
sation, as set forth herein: 
(a) Television 
Performing in connection with the reading of newscasts, 
sportscasts, weathercasts, and special events, expressly 
excluding delivery of commercial announcements or other 
services within the scope of the duties of other artists 
covered by this contract. 
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ON CAMERA 


Single-Sponsored Participating 
Fee Fee | 
2 - 10 Minutes ; 3 
P15) 6.00 5.25 


(When more than one newscaster performs ona program, the 
fee shall be one dollar ($1.00) less than specified above.) 


OFF CAMERA 


2 - 10 Minutes 3.50 3.00 | 
11-15 w 5.00 4.00 © 


(When more than one newscaster performs on a program, the 
fee shall be one dollar $1.00) less than specified above.) 


(b) Radio | 
Performing in connection with the reading of newscasts, 
sportscasts, weathercasts, and special events, expressly 
excluding delivery of commercial announcements or other 
services within the scope of the duties of other artists 
covered by this contract. | 


Single-Sponsored Participating 
_ ueec mam 


2 - 15 Minutes $3.50 $3.00 
(When more than one newscaster performs ona program, the 
fee shall be one dollar ($1.00) less than specified above. ) 


(c) All fees for programs in excess of fifteen (15) minutes 
shall be computed on a pro-rata basis. 

(a) Newscasters will be compensated as follows for news in- 
serts within commercial newscasts (single sponsored or 
participating): $2.00 for the first insertion and $1.00 for 
each additional insertion of the same material. $1.00 
will be paid if insert is used on a sustaining newscast 
when newscaster whose insert is used is out of stretch. 
The use of an insertion will not lower the fee of the basic 
newscaster. | 
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(e) Applicability of Fees: 
The fee structure set forth above, applies only to staff 
newscasters in stretch; all other artists shall be paid 
the applicable out-of-category/out-of-shift rate when 
performing such services. All staff newscasters shall 
be paid the applicable out-of -category/out-of -shift rate 
when performing services within the scope of the duties 
of other artists covered by this Agreement (i.e., an- 
nouncer, director, sportscaster, etc.) except as speci- 
fied under paragraph 2 (a) and (b). 


(£) Definitions: 

1. "Single Sponsored Program" shall be defined as any 
program purchased by one advertiser and/or spon- 
sor. 

"Participating Program" shall be defined as any 
program which has one or more commercial an- 
nouncements within it, but is not sponsored by a 
single advertiser. 

"In Stretch" shall be defined as that period of time 
comprising the regularly assigned work week as set 
forth and described in SECTION I, ARTICLE I — 
WORK WEEK. 

"News Inserts" shall be defined as special recorded 
or live reports of approximately one minute in 
length, placed within a news program, on which pro- 
gram the newscaster delivering the insert is not a 
principal newscaster. 


D. STAFF SPORTSCASTERS 


1. The scale of wages shall be as follows: 
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Weekly Base Salary 
Length of Effective Effective Effective 
Service July 1, 1963 July 1, 1964 January 1, 1965 


$133.00 $137.00 $138.00 

138.00 142.00 143.00 

143.00 147.00 148.00 

148.00 152.00 153.00 

After 15 Months 153.00 . 157.00 158.00 


| 
In the case of new employees, credit for past experience asa 


sportscaster in a commercial AM-FM-TV operation shall be 
granted in full, but his experience must have been within the two- 
and-one-half (2-1/2) year period, immediately preceding his em- 
ployment by the Company. 


2. Staff Duties oe 

Unless otherwise expressly stated herein, only full 'time 

staff sportscasters shall render any or all of the following 

services, which services are compensated for at the weekly 

base salary, except as otherwise provided for herein. 

(a) As regards local sustaining sportscasts, sports inter- 
views, and play-by-play description of sports events, 
such services as staff sportscasters have been in the 
practice of rendering and which are consonant with their 
employment as staff sportscaster, which shall be deem - 
ed to include, leg-work, re-writing, editing, filing of logs 
and reports, clerical duties immediately associated with 
the broadcast or telecast and other similar duties. 

As regards local sustaining sportscasts, sports inter - 
views and play-by-play description of sports events with- 
in the Metropolitan Area of Greater Kansas City, the 
services shall include the actual broadcast or telecast of 
such programs, giving voice auditions and participating 
in radio and television auditions for sportscasts. It is 
understood that such services are not to be rendered in 
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connection with a TV simulcast, unless the applicable 
simulcast fee is paid, but that, said duties apply to both. 
3. Staff sportscasters may, in addition to performing the serv- 

ices described in sub-paragraphs (a) and (b) above, render 
services during the staff stretch on and in connection with 
sportscasts, and shall be paid additional compensation in 
accordance with the Newscaster fee schedule as previously 
set forth. 


(a) PLAY-BY-PLAY FEE 
Events outside the Kansas City Metropolitan area (or 
within the Kansas City Metropolitan area, if commer- 
cially sponsored) 
Sportscaster $25.00 


Assistant Sportscaster 
(color and commercial 
announcements) $15.00 


Should an event involve overtime and total compensa- 
tion would otherwise exceed the applicable out-of- 
category/out-of-shift fee, said out-of-category/out-of - 
shift fee may be applied. 


STAFF DIRECTORS AND COORDINATORS 


1. The scale of wages shall be as follows: 


Weekly Base Salary 
Length of ' Effective Effective Effective 
Service July 1, 1963 July 1, 1964 January 1, 1965 


0 - 3 Months $155.00 $159.00 $160.00 
3-9 " 160.00 164.00 165.00 
9-12 " 165.00 169.00 170.00 
122-15 " 170.00 174.00 175.00 
After 15 Months 175.00 179.00 180.00 


In the case of new employees, credit for past experience as a 
director-coordinator in a commercial AM or TV operation shall 
be granted in full, but his experience must have been within the 
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two-and-one-half (2-1/2) year period immediately preceding his 
employment by the Company. : 


2, Staff Duties 

Unless otherwise expressly stated herein, only full time 

staff directors and coordinators shall render any or all of 

the following services, which services are ae for 

at the weekly base salary: 

(a) As regards general duties pertaining to the work of an 
Operations Director and/or Coordinator, to supervise 
program operations; to make corrections and changes 
of schedules, to keep official FCC log; to prepare dis - 
crepancy reports on completion of shift, to be responsi - 
ble for discs and formats for day's operations, and such 
other duties normally consonant with the duties of a co- 
ordinator. | 
As regards local sustaining On Camera programs and 
announcements pertaining to the work of a Director and/ 
or Producer, to direct all action in production, to direct 
all artists appearing On Camera on a program, to direct 
cameramen’s movements, and select and switch pictures, 
to supervise the lighting of a given set or stage or re- 
mote program, to supervise audio, to cast for and select 
talent for a program and to report such talent to the pro- 
duction department so that talent will be paid, to super- 
vise staging and positioning of props. A Producer Direc- 
tor shall be assigned to every live "On Camera” program 
in addition to a coordinator. 

(c) Staff Directors and Coordinators may be assigned, in the 
role of Producer and/or Director, to perform services 
under (b) above, during staff stretch, on and in connec- 


tion with all types of local commercial programs and 


announcements. 


When direction of a video tape recorded commercial an- 
nouncement is performed by a director to be used on stations 
other than WDAF-TV, the director will be paid the sum of 
ten dollars ($10.00). When direction involves a program to 
be used on other stations, the applicable out-of-category/ 
out-of-shift rate will apply. 


FLOOR MANAGERS 


1. The scale of wages shall be as follows: 


Weekly Base Salary 


Length of Effective Effective Effective 
Service duly 1, 1963 July 1, 1964 January 1, 1965 


0- 3 Months $67.50 $71.50 $72.50 

3-9 " 72.50 76.50 77.50 

9-12 " 77.50 81.50 82.50 
2-15 "™ 82.50 86.50 87.50 
After 15 Months 87.50 91.50 92.50 
In the case of new employees, credit for past experience as a 
floor manager shall be granted in full, but his experience must 
have been within the two-and-one-half (2-1/2) year period im- 


mediately preceding his employment by the Company. 


2. Floor Managers will engage in duties normally consonant in 
the industry with respect to floor managers; the Company 
may assign additional duties, expressly excluding, however, 
delivery of commercial announcements or services within 
the scope of the duties of other artists covered by this con- 
tract. 


* 
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? 
[Rec'd-K.C. Local AFTRA -May 21, 1965] 


WDAF-TV Channel 4 
Signal Hill . Kansas City 8, Missouri . * * * 


May 20, 1965 


Mr. David Schnabel 

American Federation of Television 
and Radio Artists 

1006 Grand Avenue 

Kansas City, Missouri 


Dear Dave: 

Under the terms of our existing agreement with AFTRA, 
we would like this letter to serve as noticetoterminate our 
present agreement, effective October 1, 1965. In order to ar-| 
rive at a new contract on or before that date, we would like to 
commence negotiations by June 1st, of this year. 


If you will contact either of our secretaries, we will be 
happy to arrange a time, date and place for our first meeting. | 


Cordially, 


/s/ Bob Wormington 
General Manager WDAF-TV. 


/s/ Nick Bolton 
General Manager WDAF Radio 


ce - Fed. Med. & Con. Serv. 
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EXCERPTS FROM 
G. C. EXHIBIT NO. 4 


[Rec'd-K.C. Local AFTRA-June 24, 1965] 


AGREEMENT 


AGREEMENT made this by and 
between the AMERICAN FEDERATION OF TELEVISION AND RADIO 
ARTISTS and its Kansas City Local (hereinafter called AFTRA), and 
TAFT BROADCASTING COMPANY, owner and operator of WDAF, 
WDAF-FM and WDAF-TV, their successors and assigns (hereinafter 
called the COMPANY.) 


ARTICLE I 
RECOGNITION — 


The Company recognizes AFTRA as the sole and exclusive bar- 
gaining agent for all radio and television announcers, newscasters- 
sportscasters and floor managers employed by the Company at its sta- 
tion in Kansas City, Missouri, but excluding all other employees and 
supervisors as defined by the National Labor Relations Act,as amended. 


ARTICLE 0 
MANAGEMENT CLAUSE — 


Except only as specifically limited by this Agreement, the man- 
agement of the Company and the direction of the working forces, includ- 
ing but not limited to the products and equipment to be utilized, the 
right to contract or subcontract, the location of stations, the schedules 
and standards of production, including the right to introduce new and 
improved methods and facilities, the schedules of hours and shifts, the 
methods, processes and means of doing business, including the right to 
expand, curtail or terminate the operations, the right to hire, promote, 
demote and transfer employees, to establish rules of conduct, to dis- 
charge or discipline for cause and to maintain discipline and efficiency 
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of employees, are the sole, complete and exclusive rights and Fesponst- 
bilities of the Company, unless specifically and expressly prohibited by 
this contract. No action by the parties hereto shall be construed as a 
waiver or abandonment of the provisions of this paragraph unless it is 
done in writing and duly signed by the parties. 


ARTICLE Il 
UNION SHOP — 


(a) The Company may hire directly anyone it may desire. It 
shall be a condition of employment that all employees of the employer 
covered by this Agreement who are members of AFTRA in good stand- 
ing on the execution date of this Agreement shall remain members in 
good standing and those who are not members on the execution date of 
this Agreement shall, on the thirtieth day following the execution date 
of this Agreement, become and remain members in good standing of 
AFTRA. It shall also be a condition of employment, that all employees 
covered by this Agreement and hired on or after its execution date- 
shall, on the thirtieth day following the beginning of such employment, 
become and remain members in good standing of AFTRA. | 

(b) Should any artists fail to comply with the above (a) require- 
ment, or thereafter be suspended or expelled from AFTRA, for non- 
payment of dues or such other reason as may be permitted by law, the 
Company will discharge such employees employed on a full-time basis, 
within fifteen (15) days after written notice from AFTRA certifying 
such facts, unless AFTRA shall within said period notify the Company 


that such artists have been reinstated in AFTRA. 
* * x Rae: 


ARTICLE VI 


RESIGNATIONS AND DISCHARGES — 


(a) Any artist may resign by giving the Company two (2) << writ- 
ten notice of his intention to terminate his employment. 
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(b) Dismissal of any artist by the Company for just cause shall be 
subject to grievance and arbitration. 


{c} ' Dismissal for causes other than gross misconduct shall be only 
upon giving two (2) weeks pay and in addition thereto, payment of ac- 
crued vacation pay. 


(a) The Company shall have the unqualified right to terminate the 
employment of a staff artist without cause, which right shall not be 
subject to grievance or arbitration by AFTRA or the staff artist. Ifa 
staff artist is discharged without cause, he shall receive (2) two weeks’ 
notice, or two week's severance pay in lieu of notice, (b) accrued va- 
cation pay, and (c) an amount up to a maximum of $500, which amount 
shall be equal to one week's minimum weekly salary for each year of 
employment as a staff artist with the Company immediately prior to 
such discharge. For purposes of the preceding sentence only, in com- 


puting the number of years of a staff artist's employment, one hundred 
eighty-two (182) or more days of employment shall be considered as a 
year of employment, and less than one hundred eighty-two (182) days 
of employment shall be excluded in the computation. 


(e) Any staff artist hereafter employed shall, for the first six (6) 
months of his employment be on probation. If at any time during this 
probationary period, such employee is not satisfactory to the Company, 
the Company may terminate the services of such employee. Any staff 
artist retained in the employ of the Company for more than six (6) 
months shall be deemed a regular employee. 


(£) The Company may require retirement of employees on or after 
their sixtieth (60th) birthday. Company must give the employee thirty 
(30) days’ notice of his retirement date, or two weeks pay in lieu of 
notice thereof and, in addition thereto, payment of accrued vacation 
pay. 
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ARTICLE XI 
EXTENT OF AGREEMENT — 


The parties acknowledge that during negotiations which resulted 
in this Agreement, each had the unlimited right and opportunity to 
make demands and proposals with respect to any subject or matter not 
removed by law from the area of collective bargaining, and that the un- 
derstandings and agreements arrived at by the parties after the exer- 
cise of that right and opportunity are set forth in this Agreement. 
Therefore, the Company and AFTRA, for the life of this Agreement, 
each voluntarily and unqualifiedly waives the right and each agrees that 
the other shall not be obligated to bargain collectively with respect to 
any subject or matter referred to or covered in this Agreement, or 
with respect to any subject or matter not specifically referred to or 
covered in this Agreement, even though such subjects or matter may 
not have been within the knowledge or contemplation of either or both 
of the parties at the time they negotiated or signed this Agreement. 


* * * * * 
SECTION II 


* 


ARTICLE Il 
AFTRA PENSION AND WELFARE — 


In lieu of all other Company profit-sharing, pension or welfare 
plans, the Company will contribute to the AFTRA Pension and Welfare 
Funds an amount equal to five percent (5%) of the gross compensation 
hereunder of each artist (staff and free lance). The Company's obliga - 
tion for contributions to the AFTRA Pension and Welfare Funds shall 


be limited to a maximum contribution of $600 per artist for each year 
beginning October 15. | 


* 


SICK LEAVE — 


The Company agrees to grant sick leave in accordance with the 


then current policy of the Company. 
* * x 


ARTICLE XI 
OUTSIDE EMPLOYMENT — 


Employees covered by this Agreement may not make recordings, 
transcriptions or film for others without first obtaining the written per- 
mission of the Company. The Company agrees to give its permission 
(a) when the employee remains anonymous thereon; (b) the type of re- 
cordings or transcriptions or film is such that would be used on Com- 
pany stations; (c) the recording will not be used in Kansas City except 
on Company stations; or (d) when the AFTRA Sos is not consid- 
ered as so-called “air personnel". 


* * * 


ARTICLE XII 


PREPARATION TIME — 


In the absence of adequate preparation time, an error by an em- 
ployee covered by this Agreement may not, of and by itself, be sufficient 
cause to warrant discharge. 


ARTICLE XIV 
DEFINITIONS — 


* * * aK * 
14. "“Interchangeability of Artists". The Company may interchange 
its staff announcers and newsmen between media and categories within 
normal WDAF stretches, provided, however, that the applicable in-shift 
fee shall be paid for each function and further provided, that the daily 
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base compensation be for that category in which the artist spends at — 
least fifty percent (50%) of his time. However, no artist shall be re- 
quired to work a simulcast involving TV unless the es out-of- 
shift fee is paid for such performance. 


The Company agrees that announcers will be designated : as either 
Radio or TV performers, but not as both, for proficiency purposes. 


15. "Pre-Recording". The parties agree that the Company may, at 
its option, pre-record staff announcers’ services for either AM, FM, 
or TV for play-back, either in-shift or out-of-shift. 


SECTION III 
DUTIES AND COMPENSATION 


In the case of new employees, and as regards pase pay 
only, credit for past experience in a commercial AM- 
FM-TV operation shall be granted in full, but his experi- 
ence must have been within the two and one-half @- 1/2) 
year period immediately preceding his See by. the 
Company. 

ANNOUNCERS 

1. The scale of wages shall be as follows for Radio and Tele- 

vision Announcers: 


Weekly Base Salary 
Length of 


Service 


0 - 3 months 

3 - 9 months 

9 - 12 months 
12 - 15 months 
After 15 months 


ANNOUNCERS (continued) 

2. In addition ito normal announcing duties, TV Announcers may 
render additional services during staff stretch for which they will 
be compensated as set forth herein. 


(a) Performing as TALENT ONLY on camera, on single spon- 
sored or participating program: 


Single Participating 
2- 5 minutes 
6 _ 15 5A 
16 - 30 
31 - 45 
46 - 60 
(b) Delivery of each On Camera commercial announcement with- 


in a singly or alternately sponsored program —( +). 


(c) Delivery of each On Camera Commercial announcement other 
than within a singly sponsored program — ($_). 


(a) Delivery of On Camera commercial announcement video tape 
recorded in-shift for play back in-shift or out-of-shift —-($_ ) 
each telecast, cumulative fee not to exceed ($ ) per announce- 
ment within any thirteen (13) week cycle. When an announcer re- 
cords a spot off-shift, he will be paid the applicable free lance fee 
for the recording session and the regular video tape recording fee 
per play. 


(e) Delivery of Off Camera commercial announcement video tape 
recorded in-shift for play back in-shift or out-of -shift —($_) 
each telecast, cumulative fee not to exceed ($¢ ) within any thir- 
teen (13) week cycle. 


(£) On Camera demonstrations during delivery of commercials 
and/or in content of program shall be the duty of a member of 
AFTRA, with compensation where no lines are spoken, at forty 
percent (40%) of the in-shift commercial rate. 


ANNOUNCERS (continued) 


3. In addition to normal announcing duties, Radio Announcers 
may render additional services during staff stretch for which 
they will be compensated as set forth herein. 


(a) When announcer performs as master of eoeronios on lo- 
cally produced recorded musical program and the nature of the 
program is such that the announcer’s personality is an integral 
part of said program, involving such services as ad: Libbing, 
repartee, disc jockey, acting a role, or in the preparation of con- 
tinuity or other materials, selection of music and other similar 
services, compensation shall be: ( ) per quarter hour based 
on cumulative recorded musical program time performed during 
Company work week. Additional payment will be made for live 

or transcribed commercial announcements within locally orig- 
inated recorded musical programs as set forth below. When a 
recorded musical program is interrupted by other program ma- 
terial of two (2) minutes duration or longer, this time shall not 

be considered recorded musical program time. Nor shall an- 
nouncements immediately preceding or immediately following 
such material be counted as announcements within recorded musi- 
cal program time. However, live announcements read within such 
programming shall be counted toward the total recorded musical 
program announcements and also paid for at the following rates: 
First 25 announcements within recorded musical programs...$ 


Second 25 iy ans 
Third 25 1 " ‘1 " a Se 


All in excess of first 75 announcements shall be .......----.----- 


NEWSCASTERS-SPORTSCASTERS 


1. The scale of wages shall be as follows for Newscasters-Sports- 
casters: | 
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NEWSCASTERS-SPORTSCASTERS (continued) 


Weekly Base Salary 
Length of 


Service 
0- 3 months 
3 - 9 months 
9 - 12 months 
12 - 15 months 
After 15 months 
2. In addition to normal duties, Newscasters - Sportscasters 
may render additional services during staff stretch for which 


they will be compensated as set forth herein: 

(a) Television 

Performing in connection with the reading of newscasts, sports- 
casts, weathercasts, and special events. 

(b) Radio 

Performing in connection with the reading of newscasts, sports- 


casts, weathercasts, and special events. 


FLOOR MANAGERS 


1. Thescale of wages shall be as follows: 
Weekly Base Salar 


Length of 


Service 

0 - 3 months 

3 - 9 months 

9 - 12 months 
12 - 15 months 
After 15 months 
2. Floor Managers will engage in duties normally consonant in 
the industry with respect to floor managers; the Company may as- 
sign additional duties, expressly excluding, however, delivery of 
commercial announcements or services within the scope of the 


duties of other artists covered by this contract. 
* * * * 
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EXCERPTS FROM 
G. C. EXHIBIT NO. 6 


Kansas City, Missouri 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


TAFT BROADCASTING COMPANY 
Employer-Petitioner 
and 


Case No. 17-UC-3 


TELEVISION AND RADIO ARTISTS, 


) 

) 

) 

AMERICAN FEDERATION OF 
KANSAS CITY LOCAL 
) 


Union 


DECISION AND CLARIFICATION 
OF BARGAINING UNIT 

Upon a petition duly filed under Section 9(b) af the National Labor 
Relations Act, a hearing was held before a hearing officer of the Na- 
tional Labor Relations Board. The hearing officer's rulings made at 
the hearing are free from prejudicial error and are hereby affirmed. 

Pursuant to the provisions of Section 3(b) of the Act, the Board 
has delegated its powers in connection with this case to the aeesee 
Regional Director. 

Upon the entire record in this case, the Regional Director finds; 
* * * * * 

Director -Coordinators — The four regular director -coordinators 
are Norman Bernauer, Charles Jones, Harold Glazer, and Bob Mus- 
burger. While Bill Ladesich also performs duties as a director -coordi- 
nator, his status is not considered here since as Production = : 
noted above, he is excluded from the unit. 

Directing and coordinating are two separate functions performed 
by each director -coordinator. When performing their coordinating du- 
ties, these individuals are located in a master control room. They. han- 
dle the coordination between the program network shows and the film 
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shows. The coordinators maintain the FCC log and a daily commercial 
loss sheet which show any deviation from the program schedule. In the 
event of a machine breakdown or a special program change, the coordi- 
nator may substitute or reschedule a commercial. If possible, the co- 
ordinator will first check with the Production Manager or Sales Depart- 
ment. 

When performing as director, these individuals film or tape com- 
mercials, live shows, and remote programs. When directing a program, 
the director will instruct a crew of stagehands, camera man, as well as 
the on-camera personnel, in regard to scenery, props, lighting, camera 
or microphone location. The studio crews are assigned by either the 
Production Manager or Chief Engineer. The record is clear that the di- 
rectors do not have authority to hire, fire, discipline, transfer, or make 
effective recommendations concerning these employees. The director- 
coordinators are under the supervision of the Production Manager, Bill 
Ladesich. The record reveals that Ladesich assigns the director -coordi- 
nators their shifts, schedules their overtime, and will approve their re- 
quests for time off. While the directors do tell others where and how to 
stand, speak, etc., and do direct by giving cues, this direction is no differ- 
ent from that of the non-supervisory leadman who tells employees in a 
warehouse which stack to take from and which wheelbarrow to use. On 
the basis of the foregoing, I conclude and find that the director -coordi- 
nators do not exercise any of the specific powers of a supervisor as set 
forth in Section 2(11) of the Act. They are, therefore, included in the 
bargaining unit. See V.I.P. Radio, Inc., 128 NLRB 113, 115. 

5. Accordingly, the positions of News Director, Assistant News 
Director, Farm Director, and Production Manager are excluded from 
the bargaining unit. 

Dated: October 13, 1965 /s/ Martin Sacks 
at Kansas City, Missouri Regional Director for the 17th 
Region 


* * * * * 
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G. C, EXHIBIT NO. 7 


eee 


WESTERN UNION 
- TELEGRAM 
KA024 SSD239 


K LL#285 (TELEX 106) PD GOVT — KANSAS CITY, MO. | 
8 1211P CST 


DAVID WHIPPLE 
1111 GRAND BLD SUITE 300 LB KSC 


RE: TAFT BROADCASTING COMPANY, 17-UC-3. IT IS HERE- 
BY ORDERED THAT THE EMPLOYER-PETITIONERS REQUEST 
FOR REVIEW OF REGIONAL DIRECTORS DECISION: AND 
CLARIFICATION OF BARGAINING. UNIT BE, AND. IT. HEREBY. 
IS, DENIED AS IT RAISES NO SUBSTANTIAL. ISSUES WAR- 
RANTING REVIEW. BY DIRECTION OF THE BOARD: 


JOHN C. TRUESDALE, ASSOC. EXEC. SECY : 
WASHINGTON, D.C.: 


i at ot jo is SSS 
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EXCERPTS FROM 
G. C. EXHIBIT NO. 8 


1965 WDAF ~— AFTRA NEGOTIATIONS 

UNION PROPOSAL — SEPTEMBER 7, 1965 
This proposal of the Union is prepared following the structure of the 
current Collective Bargaining Agreement between the parties. This 
was done so as to make it easier for the parties to understand and 
follow the Union proposal during negotiations and does not necessari- 
ly indicate that AFTRA is opposed to drafting the new Agreement in a 
somewhat different structure so long as such structure does not change 
any provisions of the current Collective Bargaining Agreement except 
in those areas and only to the extent that specific changes are agreed 
upon between the parties during negotiations. 


Some of the Union's proposals with respect to one item or part of the 
Contract might necessitate other conforming changes and such con- 
forming changes are intended whether or not set out in this proposal. 


Some of the Union's proposals do not constitute a change in substance 
but are for the purpose of clarification. 


FROM COMPANY CONTRACT PROPOSAL "EXTENT OF AGREE- 

MENT" 
During the negotiation session held August 24, 1965 I advised the 
Company that I did not understand this Company proposal. I ask- 
ed if. the Company was seeking a means of making changes affect- 
ing the conditions of employment of the AFTRA unit without first 
meeting its" statutory obligation to bargain in good faith with 
AFTRA on and prior to such changes. 


The Company stated that such was not the purpose of its" propos- 
al. There followed a lengthy discussion during which the Company 
explained that the intent of its’ proposal was that there would be 
no changes during the term of the Contract and therefore no bar- 
gaining would be necessary. 
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i 
During this discussion several examples were used, one of which 
dealt with a provision such as the Company desires being in the 
Collective Bargaining Agreement between AFTRA and WDAF at 


the time video tape came into being. 


While the "EXTENT OF AGREEMENT" provision as originally 
proposed by the Company is not acceptable to the Union, the Un- 
ion is agreeable to including in the new Contract a clause of the 
type discussed at the August 24th meeting. | 


* * * / * 
SECTION II 
DUTIES AND COMPENSATION 
A. TELEVISION ANNOUNCERS 


1. The scale of wages shall be as follows: 


Weekly Base Salary 


Length of Effective Effective 
Service October 1, 1965 October 1, 1966 


0 - 3 Months $137.50 $143.00 
$= 9...2 142.50 148.00 
9-12 " 147.50 ° 153.00 
12-15 " 152.50 158.00 
After 15 Months 157.50 163.00 


* * oe 3 


B. RADIO ANNOUNCERS 


1. The scale of wages shall be as follows: 


Weekly Base Salary 


Length of Effective Effective 
Service October 1, 1965 October 1, 1966 


0- 3 Months $137.50 $143.00 
Gi 142.50 148.00 
9-12 " 147.50 153.00 
122-15 "™ 152.50 158.00 
After 15 Months 157.50 163.00 


* * * 


C. STAFF NEWSCASTERS 
1. The scale of wages shall be as follows: 


Weekly Base Salary 

Length of Effective Effective 
Service October 1, 1965 October 1, 1966 

0 - 3 months $144.00 $150.00 

3 - 9 months 149.00 155.00 

9 - 12 months 154.00 160.00 

12 - 15 months 159.00 165.00 
After 15 months 164.00 170.00 


D. STAFF SPORTSCASTERS 
1. The scale of wages shall be as follows: 


Weekly Base Salary 


Length Effective Effective | 
of Service October 1, 1965 October 1, 1966 
| 


0- 3 months $144.00 $150.00 
3 - 9 months 149.00 155.00 
9 - 12 months 154.00 160.00 
12 - 15 months 159.00 165.00 
After 15 months 164.00 170.00 


* 


E. STAFF DIRECTORS AND COORDINATORS 
1. The scale of wages shall be as follows: 


Weekly Base Salary | 


Length Effective Effective 
of Service October 1, 1965 October 1, 1966 


0 - 3 months $167.00 $174.00 

3 - 9 months 172.00 179.00 

9 - 12 months 177 .00 184.00 
12 - 15 months 182.00 189.00 
After 15 months 187.00 194.00. 


* 


FLOOR MANAGERS 


1. The scale of wages shall be as follows: 


Weekly Base Salary 


Length of Effective : Effective 


Service October 1, 1965 October 1, 1966 


0 - 3 months $ 80.00 $ 90.00 
3 - 9 months 85.00 95.00 
9 - 12 months 90.00 100.00 
12 - 15 months 95.00 105.00 
After 15 months 100.00 110.00 


G. C. EXHIBIT NO. 9 


WDAF 
Signal Hill, Kansas City, Missouri 64106 


NOTICE TO ALL ANNOUNCERS, NEWSMEN, 
DIRECTOR-COORDINATORS AND FLOOR MANAGERS 
Effective immediately the following changes in operating pro- 
cedures and compensation will take place: 


Wages for all employees within the bargaining unit represented 
by AFTRA will be increased by $7.00 per week. 


Announcers may be required to interchange between media with- 
out limitation on the number of times per day or the period be- 
tween appearances. 


Use of pre-recording may be increased to a maximum of 70 
hours per week per medium on AM and TV and without limit on 
FM. 
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The Company proposal with respect to changes in the duties sec- 
tion of the contract will be in effect with the following ee 
changes to be instituted immediately: 


a. ‘Announcers may be required to do news, weather and sports 
in shift for the applicable in-shift fee. 


Newsmen may be required to do sports in shift for ite ap- 
plicable in-shift fee. 


The assignment of two director-coordinators to live programs 
will be at the Company's discretion, as will be the assignment 
of a director -coordinator to station breaks. 


d. Other services may be required out-of-category, but in shift, 
up to ten hours per artist per week. 


/s/ NB. /s/ B.W. 

Nick Bolton Bob Wormington 
General Manager General Manager 
WDAF RADIO WDAF-TV 


Dated: December 4, 1965 
5:00 PM 


G. C. EXHIBIT NO. 10 


AGREEMENT 


| 

An immediate termination of the strike with all employees return- 
ing to work as soon as they can be scheduled. Operations to con- 
tinue under the expired contract, subject to termination by either 
party upon twenty-four hour notice. i é 

AFTRA may resume its strike at any time upon See hour 
notice. 
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The unilateral changes announced by the Company on December 4, 
1965 will be revoked pending further negotiations. Twenty-four 
notice of any subsequent changes required. 

Suspension of all disclipinary action instituted by the Union un- 

til a new contract is agreed upon or the strike is resumed. No 
new charges arising out of the strike or subsequent ¢¢nty4/l/ [con- 
duct] will be considered or processed during the above period. 


Immediate resumption of negotiations on the basis of positions 
held by the parties as of Saturday, January 15, 1966. 


/s/ Bob Wormington 


For AFTRA 
/s/ Nick Bolton 
January 15,1966 For the Company 
Taft Broadcasting Company 


This offer expires at 12:01 A.M., CS.T., Sunday, January 16, 1966. 


WDAF - WDAF-TV 
TAFT BROADCASTING COMPANY 


Inter Office Correspondence Only 


TO: Sales Department DATE: December 8, 1965 
Production Department 


News Department 
FROM: Bill Wormington SUBJECT: Live News Telecasts 


Effective Thursday, December 9th- the following newscasts will be 
on camera — replacing the former telep coverage which was carried: 


7:25 AM — Monday thru Friday 
8:25 AM — Monday thru Friday 
12:00 Midnight — Monday thru Friday 


The coordinator-director on duty will direct these newscasts along 
with normal coordinating duties. 


Also — the following newscasts will be directed by the coordinator- 
director on duty: 


Sundays — 10:00 PM — within the 9:00 PM Movie 
11:00 PM (approx) — after the 9:00 PM Movie 


G. C. EXHIBIT NO. 12 
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ATTACHMENT. TO.. 
G. C. EXHIBIT NO, 12 


TO: All Announcers 
FROM: Ed Giller 12/8/65 


Effective immediately, announcers will be assigned to certain radio 
newscasts. Presently these will constitute the newscasts between 1:00 
A.M, and 4:30 A.M. Monday thru Friday and effective Saturday, Decem- 
ber 18, between 8:50 P.M. and 12:05 A.M. Effective Sunday, December 
19, between 10:30 P.M. and 12:05 A.M. 


The news department will have prepared a file of local and regional 
stories. The announcer assigned to radio for these newscasts will make 
use of this file and the local wire summary to compile a complete news- 
cast. 


The stories should be rotated and the announcer should use his best 
judgment as to how these should be included. 


Please consult the radio formats posted in the newsroom for your 
format incormation. 


G. C. EXHIBIT NO. 13 


TO: ‘Dave Widder | DATE: December 4, 1965 
FROM: Bill Wormington SUBJECT: Sports Insert 


Dave - there's lots of sports today- so-- you will do a sports insert 
within the 6:30 pm television news today- Saturday, December 
4th. : 


Since you will follow Ken Case on the Scoreboard by not too 
much time, I'd recommend you concentrate on scores he doesn't 
intend using.. plus a repeat of the major scores and possibly 
some feature material. ... 


Tom Reed can tell you where abouts within the program you will 
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WDAF-TV Channel 4 
Signal Hill . Kansas City 8, Missouri |. * * * 


BOB WORMINGTON 


General Manager September 1, 1965 


Mr. Dave Schnabel 

American Federation of Television 
and Radio Artists, K. C. Local 

Home Savings Building 

1006 Grand Aveme 

Kansas City, Missouri 


Dear Dave: 


Per your request at our negotiation session on August 24th, 
the current sick leave policy for WDAF Radio and Television 
employees (except those who are covered by union contracts) 
and a copy of the Taft Retirement Plan are enclosed. ; 


If you have any questions, please call. 
Kindest regards, 
/3/ B.W. 


Encl, (2) Bob Wormington 
ee - Nick Bolton 


POLICY ON SICK LEAVE FOR 
WDAF RADIO & TELEVISION 
EMPLOYEES 


An employee will be paid up to a maximum of 
two'week's sick leave during the calendar year 
for any proved illness. This is not additional 
pay, nor is it cumulative, but covers only cases 
of proven illness. (Also see Hospitalization 
and Insurance Plan.) 

“HE 
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G. C. EXHIBIT NO. 16 


WDAF 
Signal Hill, Kansas City, Missouri 64108 


June 30, 1965 


Mr. W. L. Reed 

Business Manager 

Local 1259, IBEW 

1017 Washington 

Kansas City, Missouri 64105 


Dear Wally: 


It is our desire to extend to all of the full-time oo employees 
at the WDAF stations the benefits of the Company's Profit Sharing 
Retirement Plan. ‘This plan was started in 1954 and is now in ef- 
fect at all other Taft stations except those acquired in April, 1964. 
A copy of a summary of the plan is attached. 


Since one of the eligibility requirements of the plan is five 
years of service with Taft Broadcasting Company, it will first be- 
come available to WDAF employees on March 31, 1969. Participa- 
tion in the plan is entirely voluntary. 


However, the plan is not available to anyone who has reached 
age 55 at the March 31 coinciding with or next following the date on 
which he has completed five years of service with the Company. 
There are some present employees of the WDAF stations who will 
not qualify for this reason. 


Therefore, we are considering certain retirement benefits to 
be offered to these individuals. 


The principal provisions of this proposed WDAF pension plan 
are: 


1. Mandatory retirement on the June 1st coinciding with or 
next following the date the participant reaches age 60. 


-2. Payment direct to the participant during the rest of his 
or her lifetime on the first of each month of an amount 
shown in the scale on page two: 


*Annual 
Earning Income 


Under $5,000 


235 


Between Ages 
60 and 65 


After... 
Age 65 


$ 50 per month 


$100 per month 
150 per month 
200 per month 


75 per month 
100 per month 


$5,000 to $10,000 
$10,000 and over 


*This will be determined by the amount of income ati to the indi- 
vidual by the Company during the twelve months immediately pres 
ceding retirement date. 


3. The entire cost of the plan will be borne by the Company. 


If you have any questions, please contact either of us. it is 
our wish to put the Pension Plan into effect on July 15, 1965 unless 
we hear from you by then, 


Best regards, 


/s/ Bob J. Wormington 
General Manager 
WDAF-TV 


/s8/ Nick Bolton 
General Manager 
WDAF Radio 


ses A full-time employee is one who works more than 20 hours a 


week and for more than five months a year. 
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G. C. EXHIBIT NO. 17 


The Staff of Taft Broadcasting Company 
Dorothy S. Murphy 
November 30, 1962 


Attached is a summary of the Taft Broadcasting Company 
Employees’ Divisional Profit Sharing Retirement Plan for 
your information and reference. 


If you have any questions regarding any aspect of the Plan, 
please feel free to contact me. 


/s/ Dorothy S. Murphy 


EXCERPT FROM 
ATTACHMENT TO 


11/20/62 


SUMMARY OF TAFT BROADCASTING COMPANY 
EMPLOYEES' DIVISIONAL PROFIT SHARING 
RETIREMENT PLAN 


(This summary covers the principal features of the Plan only, and if 
there are any discrepancies between the Plan as now in effect or hereafter 
amended and this summary the provisions of the Plan control.) 


* * * * 
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G. C. EXHIBIT NO. 18 


WDAF-Radio 610 ke 
Signal Hill . Kansas City 8, Missouri . * * * 


| 
NICK BOLTON 
General Manager 


November 12, 1965 


Mr. Dave Schnabel 
Executive Secretary 
Kansas City Local AFTRA 
1006 Grand Aveme 
Kansas City, Missouri 


Dear Dave: 
Enclosed is a copy of the Taft Broadcasting Company Employees’ 
Divisional Profit-Sharing Retirement Plan" as you had requested. 


Cordially, 


/s/ Nick Bolton 
(d) 


Nick Bolton 
General Manager 
WDAF RADIO 
NB:dpr 


Encl. 
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G. C. EXHIBIT NO. 21 


1965 WDAF - AFTRA NEGOTIATIONS 
Summary of Positions 
December 8, 1965 


AGREEMENTS: 


1. Old contract will be continued for a term of two years (subject to 
final resolution of all issues including money) with the following agreed 
upon changes (but reserving issues listed as open and necessary con- 
forming changes). 

2. Union Shop: Delete present section "c" with other changes only 
as necessary to conform to changes, if any, in the Recognition clause. 


3. Overtime & Call In: Union proposal accepted with deletion of 
double time for second and third day off. 


4. Extent of Agreement: Company has dropped its request, subject 
to agreement on management rights. 


5. Vacations & Holiday Option: Same arrangement as IBEW has, ex- 
cept that on-the-air personnel may not get Holiday option week consecu- 


tive with others without Company consent. 


6. Rest Periods: Increase time between work week to 60 or 84 hours 
depending on five or four day week. Posting of schedule change reduced 
to five days. 


7. Travel Time: Delete prohibition on work at station:on travel day 
and accept union proposal on payment for excess travel time. 


8. Disk Jockey (MIB3(a)): Language deletion agreed on making all 
{local] AM music shows payable at disk jockey rates. 


9. Supervisors: General Managers and Program Managers of the sta- 
tions may appear [as such] on sustaining programs or announcements of 
an editorial nature and occasionally on sponsored programs of this type. 
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10. Sick Leave: Standard Taft policy of two weeks per year, more 
at station managers option. No discrimination because of AFTRA con- 
tract. | 


ISSUES IN DISPUTE: 


Company Position Union Position | 


RECOGNITION 


OALY BEN nr LFES p 
Will accept any language that Present EaneUage with certain de- "é 


does not expand on present % 
unit or include non-employees. : 


(6F cateide scope of contract. 
_ RELIES DELETE VRRRANT OF AUTOR. 


MANAGEMENT RIGHTS 


Want first written proposal, Will buy present clause without 
subject to modification, or last sentence of first paragraph, 
present clause without last if also drop last paragraph. 
sentence of first paragraph 

or Cincinnati AFTRA clause. 

Will add "Nothing contained 

herein shall be construed to 

allow company to require an 

employee to accept a promotion 

or transfer outside the bargain- 

ing unit,’ or words to that ef-. 

fect. 


PROBATIONARY PERIOD 
Increase to 120 days. Retain 60 days. 
TERMINATIONS 
Layoff based on seniority and Open. 


ability by category with sever - 
ance. 


Company | Union Position 


SUPERVISORS 


News Director, Asst. News Direc- Reject. 
tor, Production Manager and 

Farm Director continue on the 

air. 


ARBITRATION 


Want basic approach in Com- Present language, but 60 days 
pany proposal removing Com- to file. 

pany right to arbitrate, step 

procedure with time limits. 15 

days after individual could rea- 

sonably have known. 


NO STRIKE 


Firm no strike or lockout Must have present picket line 
clause. Will retain subsection clause. 

(b). Will guarantee employees 

individual legal right to respect 

picket line. 


PENSION 


Either Taft or AFTRA at union Want both AFTRA and Taft plans. 
option but not both. No increase 

in AFTRA plan. Increase would 

not improve benefits. 


FREE LANCE 


Will not agree to code which New code proposed. 
makes station non-competitive 

in market. Will accept limited 

re-opener. 


INTERCHANGE BETWEEN MEDIA 
Drop all time and number re- Reject. 


strictions on interchange be- 
tween media. 


Company Position - Union Position i 
PRE-RECORDING 


Unlimited pre-recording on FM, OK on FM if none on AM and TV. 
maximum 70 hours per week on 
AM and TV. 


CATEGORIES 


Directors will continue to do Open. 
present type work without inter- 
change. 


Announcers will perform any on- 
air duties for the appropriate in- 
shift fee. 


Newscasters will perform any in- 
formational programs, including 
the delivery of commercials within 
such programs, for the appropriate 
in-shift fee. 

Announcers and Newscasters may 
present sports programs, announce- 
ments and play by play sportscasts 
for in-shift fee, if any. 

Artists may perform out of cate- 
gory, within the contract, but not in 
excess of 10.hours per week. 


WAGES AND FEES 


$7.00 per week across the board Following wage increases: 
increase for each of two years. No 

; Announcers $5.50/5.50 
fee increases. No fees on FM. News-Sports  6.00/6.00 


Dir.-Coor. 7.00/7.00 
Floor Mer. 7.50/10.50 


Plus fee increases. 


STATUS OF PROPOSALS AND AGREEMENTS: 


All proposals and agreements by either party subject to right of 


modification or withdrawal in the event of a strike. 
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RESPONDENT'S EXHIBIT NO. 1 


November 3, 1965 


ARTICLE — 


The parties acknowledge that all of the understandings and agree- 
ments reached between the parties during negotiations are included 
in this Agreement and that this Agreement constitutes the entire 
understanding between the parties. 


During the term of this agreement situations or circumstances may 
arise or develope involving subjects or matters not specifically con- 
templated under the terms of this Agreement and the parties hereto 
agree that in such event no change in the assignment, duties, respon- 
sibilities, wages, hours, benefits or other employment conditions of 
any person covered by this Agreement may be made unless such 
changes are mutually acceptable to the parties hereto and agreed to 
in writing by the parties hereto. 


11/28/65 
ox 


INTERCHANGE BETWEEN CATEGORIES - 


1. Notwithstanding any other provisions of this Agreement, incitding 
but not limited to Sections III, IV and V, the Company may 
require the following services: 

(A) Announcers may present News, Public Affairs 

and Weather programs and announcements upon 

payment of the appropriate ineshitt ites pro- 

vided by this Agreement, if any. | 

Announcers and Newscasters may present Sports 

programs , announcements and play-by-play : 

sportscasts upon payment of the appropriate 

in-shift fee provided by this Agreement, if 

any. | 

Any artist covered by this Agreement may per- 

form in any category in or out of this Agree- 

ment upon payment only of the appropriate fe 

shift fee provided by this Agreement, if any, 

not to exceed _ hours per week per artist. 
Nothing in this Agreement shall be construed to pezevens employees 
of other employers from performing services of the same general 


nature as those performed prior to the execution of this Agree- i 


ment or to preclude the use of free lance artists. : Bs 
NATIONAL ea RELATIONS BOARD 


4 ZEA -2F60 
ot Me oF ricinL ExwcrT n flees ¢ db 
Falsnti Ged foe - ; 


Disposition Roo St he 


sa works both rG and tele gion, his \ 
recnginuss al’ Linited\ o the t qia i : ) wn chahe 


fifty ty of his ti Reon avy eekly basis. 
; te SECTION III 

DUTIES AND COMPENSATION : 

A. ‘TELEVISTON ANNOUNCERS 


1. fhe scale of wages shall ne ag follows: 
Sala 


Length of . Effective Effective 
guly 1, 2963 duly 1, 1964 


$161.90 
1 0. 
147.00 
After 15 Months : 
In the case of new employees, and as regards base pay only, credit for 
past experience as an announcer in a commercial AM-FM-TV operation shall 
be ‘grentea in full, but his experience must have been within -the.two- 
and-one-half (2%) year period immediately preceding his employment by 
the Company. : 
perctaeripaties ee ee 
Unless otherwise pets stated herein, acon x22£ 
_gnnouncers shall render any or ali of the following services, 
which: are compensated for at the weekly base salarys< 
(a) As recards general announcing duties, such sereicos as 
naktngiecation identification, music credits, public — 
service announcements, time signals, and any *off : 


camera” commercial announcements and similar routine duties 


for the Company; masa eietpetnnteaes 


' 3. 


tw ae reaaete ‘local sceeaininn programs, sush aa stat 
12 gyapencers have been iq. ‘tie practice of randering, 
fmcluding acting as master of ceremonies, quiz master, 

ox conducting a man-on-the-street program, and such 


other services deemed consonant with the duties of 


‘ a staff ANNOUNCES, sennpEEiDRERarrERENNERNS , - 


Giving voice auditions and participating in radio and 
television auditions fer local commercial prosrams 

and auditions for network and local sustaining programs, 
shall be construed as staff announcer duties. | 

On camera Gamonstrations during delivery of comercials 
and/or in content of geogran leheddnhevthe-debycne-a 
pineoem~eh-nEerA J with gospensation where #0 lizies are 
spoken, at forty (40) percent of the in-shift comercial 


“o> 


TV Announeere may, in addition : performing the sdrvices 
outlined under sub-paragrapns*é; b and ce. render additional 


service during staff stretch Sor which they wait be compenanted . 
‘as set forth herewith; 


Delivery of each On Camera commercial announcement within | 
2 singly or alternately "sponsored program - $5.00. . 
Delivery of each ‘on ‘Camera Commezcial announcement other 
than within a singly sponsored program - $3.00. 
Delivery of On Camera commercial announcement when it is 
a Station Convenience Video Tape Recording -. $3.00 ‘éach 
telecast. : 
eee of On Camera commercial announcement video: tape #5 : 
recorded in-shift for play back in-shift or out-of-shitt'= 
$5- 00 each telecast, cumulative fee not to eaceed $50.00 
per announcement within any thirteen (13) week cycle. 
When an announcer records a spot off shift, he will be 
paid the applicable free lance fee for the recording 
‘session and the regular video tape recording fee per play. 
Delivery of Off Camera commercial annountement video tape 
recorded in-shift for play back in-shift or out-of-shift - 
$2.00 each telecast, cumulative ‘fee not to exceed twenty 
' goliars ($20.00) within any thirteen (13) week cycle. 
When an announcer is selected at the specific request of 
an advertiser or agency or Company in the Tore! of advertisers 


agent, to perform services on a specific comercial 


ee OE 


program or in connection with a specific commercial 
announcenent, exclusive of video Tape material, he shall 
be paid a seiect fee mutcally agreed upon between ASTRA, 
the SnnOUNCSr and the Company, but not to exceed the free 
ance fee. 

It is understood that the normal assignnent 
of shifts and programs, shall not constitute selection. 
Conclusive proof that a select fee is payable shall be 
evidenced when a sponsor pays the Company a talent fee 

: in excess. (of the staff stretch fee. se 
RADIO ANNOUNCERS 


1. The scale of wages shall be as follows: 


Weekly Base Salary 
Length of Effective Effective - Effective 
Service duly 1, 1963‘ July 1,.1964 | January 1, 1965 
$191,900 
13eF 00 
12 14K, 00. 
12-15 * ‘1gZ6300 - 
After 15 Months 1.90 
In the case of new employees, credit for past experience as an 
announcer in a commercial AM-FM-V operation shall be granted in 
-€all, but his experience mst have been within the two-and-one- 
half (2%). year period immediately preceding his employment by the - 
Company. 
2. Staff Duties 


Unless otherwise ‘expressly stated herein, | staff 
announcers shall render any or all the following services, 


which services shail ke compensated for at the ene base salary. , 


- 


= 26 - 


(a) As regards genera announcing duties, such services as 
making station identification, music credits, public 
service eanoancamentel time .signais, and commercial. -.. 
announcenents except as hereinafter provided for under 
paragraph 3 3 (ale ‘certifying- master copies of continujty. 

WHE REG EO BY The ComPhw apie 
logs. and reports” and similar routine aces for the 
Company; Giichabes PUNE IEnSrtUsiubeepeenre 

- As Pan Eee. sustaining programs, such as staff | 
announcers have been in the practice of rendering, includ- 
ing acting as master of ceremenies, quiz master, or 
conducting a man-on-the-street program, and such other 


services deemed consonant with the duties of a staff 


announcer, expressdyeessiihngembowemenpawEx CEng eer tpeor 


a aiehsensrnet ae 
Giving voice auditions and participating in radio and 
television auditions for local commercial programs and 
auditions for network and local sustaining programs, -shall 
be construed as staff employee duties. es 


Radio announcers ‘may, in addition to performing the serifices : 
outlined under Paragraph 2 (a) .- {b), and (c) «: render 
additional. services during staff stretch for which they: iit. 


* 


be paid as set forth herein: we, 
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: ow que RAO10 
(a) When announcer performs as master of ceremonies on ° 


enter produced recorded musical program — 


compensation’ shail be: "ewenty-five nas cents per 
quarter hour ‘based on cumulative recorded musical 
program time performed during Company work week. : 


Additional payment will be made for live or transcribed 


commercial announcements within locally originated 

recorded musical programs as set forth below. Mhea a 
‘recorded musical program is interrupted by other program 
material of 4%; minutes duration or longer, this time 
shall not be considered recorded musical program tine. 
‘Nor shall announcements immediately preceding or inmediately 
following such material bea counted as announcements within 
recorded musical program time. However, live announcements 
read within such programming shall be counted toward the 
total recorded musical program announcements and- ato 
paid for at the following rates: Z 

First 25 announcements within recorded musical programs ted 

Second 25 annéuticements within. sbcigded musical prograté 


Third 25 announcements within: recorded musical _ Programs, 
All in excess of first 75 announcements shall be 
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Announcement tags of 15 words or less do not qualify as 
live announcements. 

In event more than one ernconcemant? excluding ID announce- 
ments, are scheduled before or after a recorded musical 
program, the announcer performing on that program shall 
receive credit for the announcements immediately preceding 
or immediately following the program. 


. STAFF NEWSCASTERS 


os 


Sl. The cake of wages: ‘shall be as follows: 


W 
Length of . Effective acti Effective 
July 1, 1963 


aft ter 15 Months ; ‘ 
In the case ‘of new employees, credit for past eesententes asa news- 
easter in a commercial AM-FM-TV operation shall be granted. in fall, 
bat his experience must have been within the two-and-one-halt (23) 
year period, immediately preceding his enploynent. by the Cospany- 


Unless: otheruise expressly stares herein, , Ee = etafs 
newscasters shal? render any or;el1 of the following, gezvices, 
which services, are compensated | for at the weekly . 
(a) ‘As regards local susteindag pescasts, ps | 
(wneaffZoguta: sportesesteror ‘Sarmcaster 
mk), Meattiercasts, ineatvieve, discussion prograns, 
public. service and special event programs such services as 
st2ff newscasters have beer i in tne practice of rendering 
and which are consonant with their employment as staff 
newscesters, which shall be deemed to include Leg-work, 
rewriting, editing, filing of logs and reports, clerical 
duties immediately associated with the broadcast or 
telecast, other similar duties, and in the event of a 
spot news emexgency, when regular film cameramen are not 


available, photographic work to the extent of their 


individual ability. [p> 


casts: (when 2 sequin apomacerter or. farmoaster is out RE = 


TTR) eentnesaea: tae ieee BREE The 
special events programs, the services shall include. the 


actual-broadcast or telecast of such programs; giving 
volee @uditions and participating in radio ang television 
auditions for programs perteining to the type herein 
before mentioned. It is understood that such services are 
not to be rendered in cénnectien with a simlcast involving 
TV unless the applicable simalcast fee is mri ‘bat that 
said duties shall apply to “‘Deth. 
Staff Nevscasters may, in addition te performing the services 
described in Srb~paragraph (a) and (b) above, render services 
during staff stretches on and in connection. with lecal commercial 
newscasts, sportscasts, fixacester (ute oe regular sports- 
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special events programs, and shali be paid additional compensa- 
tion, 2s set forth herein: ae 
(a) Television ; | 

er tora eas in connection with the reading of DONSCESES, 


sportscasts, weathercasts, ard special eventar exsamaniy 


ON CAMERA 
Single-Spensored Fee Particip ating Fee 
2 - 10 Minutes S$ pee  $ abet 
11 - 15 be wreo Sra 
(When more than one newscester performs on a program, — fee ~ 
shall be one dollar ($1.00) less than specified above. ) 
OFF CAMERA 


2 - 10 Minutes oo ==OCe 
2 o— As er <or80 weeni- 


(When more than one newscaster performs on a program, the fee 


shall be one dollar ($1.00) less than specified above.) 


(b) Radio 
Performing in connection with the reading of newscasts, 
sportscasts, weathercasts, and special events, exnry 


iit eres aay ORE 


Single-Sponsored Fee Participating Fee 
E Sade 


2 - 15 Minutes 
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(Wher more than one newscaster performs on a program, the fee 


shall be one dollar ($1.00) less than specified above.) 


All fees for programs in excess of fifteen (15) minutes 


shall be cemputed on a pro-rata basis. 

Newseasters will be compensated as follows for news inserts 
within commercial newscasts (single sponsored or partici- 
pating): $2.00 for the first insertion and $1.00 for each 
additional insertion of the same material. $1.00 will be 
paid if insert is used on a sustaining newscast when 
newscaster whose insert is used is out of stretch. | 

The use of an insertion will not lower the fee of the 


basie newscaster. 


“News Inse=te" shail 

; live reports a 
placed: within 2 a news _progzam; on a which’ progran ‘the: 
newscaster delivering the insert is not a principal : 


newscaster. | 


STAPF SPORTSCASTERS mee 
1. The scale of wages shall be as follows: 


Length of. Effective Béfective 
Service July 2, 3963" uly 1,19 


In the case of new employees. ‘credit for past experience a as a. 
sportscaster in a commercial AM-EN-EV opezation shall be granted mt 

“: dn full, but his experience. must ‘nave been within the. two-and-one- 
half (2%) year ‘period, iavecincely perenne his’ 2 “employment ™ = 
the Company os 


> 


Staff Duties. 


Seats sportecanters oak. rebar a any oF all oe ‘die ‘lions 
eT ee ee 


otherwise’ provided 4 for herein. 


(a) “AS repetee; ica} « sustaining spoctecasts, sports interviews, 
and play-by-play description of sports events, such 
‘services as staff sportscasters have been in the practice 
of rendering and which are consonant with their employment ee 
as staff sportscaster, which shall be deemed to include, — 
leg-work, ré-writing, editing, filing of logs and reports, 
clerical duties immediately associated with the broadcast 
ot telecast and other similar duties. a 
As regards local sustaining sportscasts, sports “dnterviews 
and play-by-play description, of: ‘sports events ‘within: the 
Metropolitan Area of Greater Kansas City, the services 
shail include the actual broadcast or telecast of such 
programs, giving voice-suditéens: and perticipaping: in 
radio and television auditions for sportscasts. It is 
understood that such services are not to be rendered in 
connection with a TV simulcast, unless the applicable 
simulcast fee is paié;*but that, said duties epply to 
both. ; ge 
3. Staff sportscasters may, in addition to performing the services 
described in mabeperaerentie (a) and (b) above, render - aerzices 
' during the steff stretch on and in connection with agent arene 
and aes de paid additional compensation in accordance with 
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the Newscaster fee schedule as previously set forth. | 


(a) PLAY-BY-PLAY FEE 
Events outside the Kansas City Metropol: cant. area (or 


within the Kansas City Metrepolitan area, if 
comerciaily sponsored) vie | 
Sportscaster ©. He $25.00 
Assistant spertscaster 
(color and. commercial 
announcements) $15. 00 
, Should an event involve cvertime and total compensation 
would otherwise exceed the applicable out-of-category/ 
out-of-shift fee, said out-of-category/out-of-shift 


fee may be applied. 


STATE DIRECTORS AND COORD=MATORS 


i. The scale of wages shall he as follows: 
Weekly Base Salary 
Length of Effective Exrfective Effective 
Service July 1, 1963 ' July 1, 1964 January 1, 1965 
; N aie 

3 Months . 154.00 

9 60/00 

12 ” 5} 090 
L2G ES, 1A} 00 
After 15 Months 17 00. 
In the- case of new employees, credat for past experience as a 
director-coordinater in a commercial AM or TV operation: -ahall be 
granted in full, but his experience-must have been cca = two- 


= 


‘by the Company. 


StzFF Dvesi.es 


Uniess otherwise expressly stated herein, Gguaiweueime staff 


dizxectors ena@f.-ainators shall render any or ail of the 


following services, which services are compensated for at the 


weekly bese salary: 


{a) 


As regards general éaties pertaining to the work of 
an Cperetions Director and/or Coordinator, to 
supervise program overations; to maxe corrections 

ané changes of schedules, : 

to prepare discrepancy reports on completion of shift, 
to be responsible for discs and formats for day's 
operations, aad such other duties normally consonant 
with the duties of a coordinator. 

As regarés local sustaining On Camera programs and 
announcements vertaining to the work of a Director and/ 
or Preaucer, to direct ali action in production, to 
direct ali eaetece appearing On Camera on a program, 
to direct cameramen's movements, and select and switch 


pictures, to supervise the ‘lighting of a given set 


or stage or remote progran, to supervise audio, to 


cast for and select talent for a program and to 
report such talent to the production department so 
that talent will be paid, to supervise staging and 
positioning of props. smiwedWourmbdrectonsssatine 
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hed Stafs Directors’ and Cgeréinators nay be assigned. in 
the role of Pz soduger and/or Director, to: perform 
services under: (>) above, during staff stretch, on 
and in connection with all types of local commercial) 


programs and announsements. 


"3. When direction of a video tape recorded commercial announcement 
is pexformed by a director to be used on stations other than 
WDAP-TV, the director wi 12 be paid the sum of ten dollars 
($20.00) - When atrection involves a program to be used on 
other stations, the applicable out-of-category/out-of-shift 


rate wiil apply. 


FLOOR MANAGERS 


1. The scale of wages shall be as follows: 


Weekly 3ase Salary ee 
Length of Effective Effective Effective 
Service duly 1, 1963 Guly i, 1964 January 1, 1965 
3 Months $67.59 
9 ~ i 7 ‘ad 
22 ee T7930 
12-15 " 82.50 
AREter 15 Months 87-50 | 


In the case of new employees, credit for past experience asa 
floor manager shall be granted in full, but his experience must 
have been within the two-and-one-half (2) year period | immediately 
preceding his. employment by the Company. 


2. Ploor Maragers will engage in duties normally consonant in 


the industry a respect to floor managers? ie conpany 1 may 


3 


assign additional duties, expressly excluding, however, 
delivery of commercial announcements areal 


_ OUT-07-SHTFT /OUT-CF-CATEGORY Fis FOR STAFF ARTISTS 
1. COMPENSATION ; 
(A) TELEVrsrox 
“1. Delivery commerc® cementsfonly, Off Camera, per 
‘single sponsored Py 
Si 15 minutes less........$ 7.50 
16 - 30 minut ‘Gana MMocece 10.00 
31 - 60 minutes \...8...... 15.00 


AcAcements only, On Camera, per 


WWeccceeS 15.00 
20.00 
* 25.00 
35.00 
40.00 
(*as regards 


paid an- additz 


exceeds 77 (30) seconds inijledgth.) 


7 


Delivering cétfercial = 


connection 4¥th participating pro 
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EXCERPTS FROM 
RESPONDENT'S EXHIBIT NO. 3 


1965 WDAF - AFTRA Negotiations: 


Questions Concerning Initial Company Contract Proposal 
for Negotiation Session held Tuesday, August 24, 1965 


Who will represent the Company during the Contract negotiations ? 
Bolton & Wormington. 


Who will have authority to commit the Company during the Con- 
tract negotiations ? ; 


Bolton & Wormington. 

The completed Contract is subject to the approval | 
of Taft Broadcasting, the same as in case of WDAF - 
AFTRA. “i 


Who will sign the Contract on behalf of the Company? 


Bolton & Wormington countersigned by Bud Rogers, 
Pres. of Taft Broadcasting. | 


* * * 
ARTICLE Il — AFTRA PENSION & WELFARE 


What Company profit-sharing, Pension or Welfare Plans does the Com- 
pany now have and/or expect to have in the foreseeable future (Union 
desires full and complete information with respect to any such plans)? 


Sch. asked Co. to furnish full and complete info on 
* all Co. plans — Co. said it-would so do. 


* * * 
ARTICLE VI — SICK LEAVE 
What is the current sick leave policy of the Company? 


Full base salary for 2 weeks — then terms of insur- 


ance 


Sch. asked that Co. provide U. with copy of official 
Co. sick leave policy currently in effect — Co. said 
it would so do. 
$2K/ ASIGA/L4/A6/ fot nhsn/ 
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What was the sick leave policy in effect at WDAF prior to February 
24, 19642 


Base salary less insurance benefits from day one. 


Sch. asked that Co. provide U. with copy of official 
Co. sick leave policy in effect 2/24/64 — Co. said 
it would so do. 


Sch. asked that Co. provide U. with info on payment 
to employees while off sick prior to 2/24/64 and 
after 2/24/64 — Co. said it would do s0. 


“ * * 
ARTICLE XII — PREPARATION TIME 
What is intended by the Company in changing "engaged in the categories 


covered by this Agreement" to “covered by this Agreement" in this 
article? 


CALEAKE/ Co. said 
lea 


ve stet 
no categories 10:07 9/30/65 


* * * 


ARTICLE XIV — DEFINITION 


* * * * * 


Item 11 "Select Fee" Is deleted in the Company proposal. For 
what purpose does the Company propose the deletion of this provision? 


@6/ Co said it had proposed to delete because it 
thought it hadn't been used. 


U. pointed out Federated news is select for Widder 
on TV. Davis is select on Brunch program on Radio. 


Co. said leave in. 


* * 


(TV Fees) 


* * * * * 
(g) Covering "Select" Fees is deleted from the Company 
proposal ? 


* Co. said put back in. 


\ 


*- * * 


STAFF DIRECTORS AND COORDINATORS 


The Company's proposal makes no reference whatsoever to 
directors or coordinators. 


Pending outcome of Board decision. 


* * * * 


SIDE LETTER NUMBER SEX 


The Company's proposal makes no reference to this side letter Le 
ing with newscaster's fees on the 6:00 P .M. TV news? 


Will be covered in Co. Proposal on money. when . 
* Co. makes such at next mee! 
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RESPONDENT'S EXHIBIT No. 4 


AMERICAN FEDERATION OF TELEVISION AND RADIO ARTISTS 
KANSAS CITY LOCAL 
Branch of Associated Actors and Artistes of America 


1006 Grand Aveme Kansas City, Missouri 64106 GRand 1-8140 


October 26, 1965 


DAVID H. SCHNABEL 
Executive Secretary 


TO: Members of the AFTRA Bargaining Unit at WDAF 
SUBJECT: Contract Negotiations 


To date we have had 13 bargaining sessions with the management of 
WDAF. Following these 13 bargaining sessions I can only report to you 
that no progress has'been made. On the contrary, in many areas we are 
further apart now then when the negotiations started. 


On rare occasions ithas appeared as though we might be about to make 
some progress in a certain area and then, either before that negotiation 
session ends or at the next negotiation session the Company will change 
its mind and again assume its original position, thereby, totally cancel- 
ling out any progress that might have been made in the negotiations. 


I have never before seen a Company evade issues, ignore and/or fail to 
recognize facts, contradict its own statements and positions, vacillate, 
be so totally unable to justify its demands, and be as Soom disorgan- 
ized at the Bargaining Table. 


Two things happened recently which are demonstrative of the Company's 
conduct thus far in the negotiations and point out just why there has been 
no progress thus far in negotiations and why there obviously will not be 
any progress until the Company is given real cause to come to grips with 
the issues and make a genuine effort to resolve the issues through honest 
and meaningful collective bargaining. Since these two matters are so 
demonstrative of the Company's conduct at the Bargaining Table I will 
outline them for you. 


1. On October 14 we received the decision of the Regional Direc- 
tor in Case No. 17-UC-3. In his decision the Regional Director 
held that the Director-Coordinators at WDAF do not exercise 
any of the powers of a supervisor as set forth in Section 2 (11) 
of the National Labor Relations Act and that they are, therefore, 
included in the AFTRA Bargaining Unit. 


On October 15 a negotiation session was held with the manage- 
ment of WDAF. At this session I asked the Company if, in view 
of the Regional Director's decision the Company was now going 
to make a proposal on Director-Coordinators. The Company 
replied that they were then in the process of preparing a pro- 
posal on Director-Coordinators and that they should have this 
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proposal ready some time early the following week. In re- 
sponse to further questions the Company stated that their 
proposal on Director-Coordinators ‘would not contain any 
significant changes from the present Contract provisions. 


The following week three more negotiation sessions were 
held on Tuesday, October 19, Wednesday, October 20 and 
Friday, October 22. At each of these sessions the Company 
was asked if they had completed their proposal on Director- 
Coordinators. Each time the Company replied that they were 
working on the proposal but that it was not quite ready and 
that they would try to complete the proposal and present it 

to AFTRA as quickly as possible. 


At the October 19th meeting the Company said that part of 
their proposal on Director-Coordinators would be for com- 
plete interchangeability, Director-Coordinators to do the 
work of Announcers, Newscasters and Floor Managers, and 
Announcers, Newscasters and Floor Managers to do the work 
of Director-Coordinators. This after having said at the pre- 
ceding meeting that the Company proposal on Director-Co- 
ordinators would not contain any significant change from the 
present Contract provisions. 


Not once did the Company in any way shape or form indicate 
that they had any thought of appealing the Regional Director's 
decision. Quite the contrary, the Company repeatedly: stated 
that they fully intended to bargain with AFTRA on Director- 
Coordinators and that they were in the process of preparing 
a proposal on Director-Coordinators to present to AFTRA. 


Then, under date of October 22 the Company filed with the 
National Labor Relations Board in Washington a request for 
review of the Regional Director's decision’on Director-Co- 
ordinators. By so doing the Company took the position that 
they did not accept the Regional Director's decision and did 
not choose to bargain with AFTRA with respect to the Direc- 
tor-Coordinators. 


This is another in a long series of instances where the Com- 
pany says one thing one day then something else the next or 
_says one thing and does the exact opposite. Yet the Company 
says that we are unfair and unreasonable when we donot ac- 
cept their word that such things as interchangeability' between 
categories and discharge without cause would'have no detri- 
mental effect on anyone in the AFTRA Bargaining Unit. 


By its actions and/or lack of action the Company has shown 
just how meaningful its "word" is. 


2. 
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As you will recall, the Company has from the start of negoti- 
ations wanted as part of any new Contract a provision requir- 
ing manditory retirement at age 60, because of what they call 
"hasic Taft Polity”. 


At the negotiation session held on Friday, October 22 a discus- 
sion was held with respect to the Taft Retirement Plan. Dur- 
ing the course of this discussion the Company stated that par- 
ticipation in the plan by an employee otherwise eligible is pure- 
ly voluntary and that some employees who would be eligible to 
participate in the Taft Retirement Plan may elect not to partici- 
pate. At this point I asked the Company why an employee would 
not elect to participate in the Taft Retirement Plan since the 
employee did not have to make any contributions to the Plan and 
there was the possibility that he might receive some retirement 
benefits if he were under the plan long enough. 


The Company responded that there were several reasons why an 
employee might elect not to participate in the plan but that one 
very good reason was that by signing up for the Taft Plan the 
employee would, because of the terms of the retirement plan, be 
subject to mandatory retirement at age 60. 


At this point I asked the Company if they were now saying that 
unless an employee voluntarily elects to participate in the Taft 
Retirement Plan he is not subject to mandatory retirement at 
age 60. The Company replied that unless the employee was par- 
ticipating in the Taft Retirement plan he would not be subject to 
the mandatory age 60 retirement provision of Taft Retirement 
Plan but then went on to say that the employee would, however, 
still have to retire at age 60 because of the basic Taft policy of 
mandatory retirement at age 60. 


Really gave a good reason why an employee might not elect to 
sign up for the Taft Retirement Plan, didn't they? However, it 
makes about as much sense as most of the Company's statements 
have thus far in the negotiations and is another example of how 
the Company contradicts itself at the bargaining table and is 
demonstrative of how the Company has conducted itself in the 
negotiations thus far and why no progress could have possibly 
been made. 


In this day and age Collective Bargaining is a difficult task even 
under ideal conditions, but unless both parties are completely 
sincere and honest in the statements they make and the positions 
they take at the Bargaining Table, and come to the Bargaining 
Table motivated by a sincere desire to bargain in good faith the 
task is an impossible one. Obviously, at this point the task of 
reaching agreement with Taft on collective bargaining agreement 
is an impossible task. 
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i 
Our negotiations will resume at 2:00 P.M., Wednesday, Novem- 
ber 3, with another session scheduled for 2:00°P.M., Thursday, 
November 4. Let us hope that when negotiations resume on 
November 3 we fill find a change in the Company attitude suffi- 
cient to permit progress to be made in the negotiations. ‘In the 
event we do not find such a change in the attitude of the Com- 
pany we will be left with no alternative but to prepare ourselves 
for the worst. bey 


Sincerely, 


/s/ Dave Schnabel 
Executive Secretary 
Kansas City Local AFTRA 


DS/hs 
ce: Donald F. Conaway, National Executive Secretary 


John Cletcher, National Field Representative 
Local Board Members 


RESPONDENT'S EXHIBIT NO. 5 


AMERICAN FEDERATION OF TELEVISION AND RADIO ARTISTS 
KANSAS CITY LOCAL ne 5 
Branch of Associated Actors and Artistes of America 


1006 Grand Avenue Kansas City, Missouri 64106 GRand 1-8140 


DAVID H. SCHNABEL 
Executive Secretary. 


November 5, 1965 


TO: MEMBERS OF THE AFTRA BARGAINING UNIT AT WDAF 
SUBJECT: CONTRACT NEGOTIATIONS/STRIKE VOTE MEETING 


At the last meeting of the WDAF Bargaining Unit, held October 16, it was 
. agreed that substantial and immediate progress would have to be made in 

the contract negotiations or another meeting of the: Bargaining Unit should 
be scheduled for the purpose of taking a strike vote. ; 


Since the October 16th meeting of the Bargaining Unit we have, because of 
the unavailability of the Company's representatives, been able to hold only 
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five negotiation sessions. On October 26th, after three of these five 
additional bargaining sessions had been held I sent a letter to all mem- 
bers of the Bargaining Unit outlining the fact that no progress had been 
made and why. Since my letter of October 26th we have held two more 
Bargaining sessions and still we have no progress. 


Therefore, I am left with no alternative but to call another meeting of 
the WDAF Bargaining Unit to review the status of contract negotiations 
and ask for a strike authorization vote. 


Since, at the October 16th unit meeting it was agreed that the next unit 
meeting should be held at a time when no member of the Bargaining 
Unit would be on duty, and it was agreed that the only time when all 
people would be off duty would be between 2:00 and 4:00 A.M. on Sun- 
day. Iam calling a Bargaining Unit meeting for: 


2:00 A.M., Sunday, November 14, 1965 
Local AFTRA Office 
908 Home Savings Building 
1006 Grand Aveme 
Kansas City, Missouri 


I realize that 2:00 A.M., Sunday morning is not the most desirable 
time, however, {t is the only time we can hold a meeting when all mem- 
bers of the Bargaining Unit are off duty. I urge that you make every 
possible effort to be present at this meeting so that you can participate 
in the discussion and cast your vote. 


We now have negotiation sessions scheduled for 2:00 P.M., Monday, 
November 8th and 2:00 P.M., Wednesday, November 10th, with a tenta- 
tive session scheduled for 2:00 P.M., Thursday, November 11, this ses- 
sion subject to the availability of the Company. 


Sincerely, 


/s/ Dave Schnabel 
Executive Secretary 
Kansas City Local AFTRA 


DS/hs 


CC: Donald F. Conaway, National Executive Secretary 
John Cletcher, National Field Representative 
Local Board Members 
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RESPONDENT'S EXHIBIT ‘NO. 6 
December 1, 1965 


SUBJECT: WDAF-AFTRA Contract Negotiations 


Since cur current contract negotiations started on June 4 a total of 24 
negotiation sessions have been held. The following is a brief general 
outline of the contract issues in dispute after 24 negotiation sessions. 


As you will see 99% of the issues stem from Company demands for re- 
gressive changes in the current contract. 


RECOGNITION - MANAGEMENT RIGHTS - EXTENT OF AGREEMENT - 
STAFF DUTIES: a ee eee 


In these areas the Company is insisting upon changes that would 
allow the Company to, among other things, subcontract any or all 
of the AFTRA Bargaining Unit: have any or all of the work of the 
Bargaining Unit performed by persons who would be excluded from 
coverage of the Contract without actually having to sub-contract 
the work: unilaterally institute virtually any change that they might 
desire notwithstanding the effect such change would have on the 
wages, hours and/or working conditions of the members of the 
AFTRA Bargaining Unit and without having any obligation whatso- 
ever to bargain with AFTRA with respect to such changes. ' 


RESIGNATIONS - LAYOFF - DISCHARGES: 


The Company is seeking to double the probationary period, from 
the present 60 days to 120 days. While the Company has dropped 
their demand for the right to discharge without cause, they, con- 
time to insist on changes in the layoff provision of the Contract 
which would, in effect, give them the power to discharge without 
cause. 


Although under the provisions of the Taft Retirement Plan mem- 
bers of the AFTRA Bargaining Unit at WDAF are eligible to par- 
ticipate in the plan the Company is insisting ona provision in the 
collective bargaining agreement that would preclude them from 
participating in the Taft Plan. 


Still, the Company insists that the contract with AFTRA provide 
for mandatory retirement at age 60, the retirement age prescrib- 
ed in the Taft Retirement Plan- ‘ 
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In our last negotiation with WDAF part of the money settlement 
was in the form of 3% Company contribution to the AFTRA Pen- 
sion Plan. At that time there was no Company Pension Plan 
available at WDAF. The Company is now saying that if we will 
drop our AFTRA Pension Plan the members of the AFTRA Bar- 
gaining Unit can be covered under the Taft Retirement Plan. 

The Taft Retirement Plan is made available uniformly to all 
full-time employees (subject to certain age and tenure require- 
ments). The Company has not asked anyone else at WDAF,union 
or non-union, to give up any of their rates of pay or fringe bene- 
fits in order to participate in the Taft Retirement Plan. This is 
asked only of the AFTRA members at WDAF. 


ARBITRATION: 


The Company is demanding many substantive changes in the griev- 
ance and arbitration procedure contained in the current contract. 
All of these changes would be detrimental to and reduce the rights 
of the members of the AFTRA Bargaining Unit. In connection with 
arbitration, the Company is demanding a two day time limit on the 
bringing of a grievance and a five day time limit on the bringing of 
an arbitration. It is hard to understand how a Company who many 
times has taken three or four months or even longer to answer a 
simple letter could propose any time limit on the bringing of a 
grievance of filing for arbitration, let along a two day or five day 
time limit. 


The Company is also demanding that, if the contract is to have an 
arbitration provision, the sole recourse on behalf of the employee 
and/or the Union be through arbitration while the Company shall 
not be limited to the sole recourse of arbitration. 


NO STRIKE: 


The Company is seeking a multitude of changes in the no strike- 
no lockout provision of the Contract, including the deletion of the 
provision covering the right of AFTRA members to respect the 
picket line of another Union. 


EXTENT OF AGREEMENT: 


The Company is demanding that a new provision be included in the 
Contract titled "EXTENT OF AGREEMENT". This provision, 
particularly in conjunction with the changes the Company is de- 
manding in the management rights clause and other sections of 
the Contract would place the Company in the position of unilater- 
ally doing just about anything they wanted to during the term of 
the Contract without AFTRA or its members having any recourse 
whatsoever. The Company has not asked for such a provision in 
any of their other Contracts here in Kansas City or elsewhere, 
they only seek such a clause in their contract with AFTRA in 
Kansas City. 


OVERTIME: 


AFTRA is seeking double time pay for work on more than one 
scheduled day off. The Company has rejected any double time 
provision. . 


VACATIONS: | 
AFTRA is seeking to provide in the Agreement that the vacation 
period be between May 1 and October 1, with the proviso that 
vacations can be taken outside of this period by mutual agree- 
ment. The Company has offered to provide that each person will 
receive one week of his vacation between May 1 and October 1, 
however, for this the Company wants the complete right to sched- 
ule all vacations unilaterally. 
AFTRA is seeking 4 weeks vacation after 10 years, with the right 
of a member with more than 5 but less than 10 years service to 
receive a fourth week vacation by waiving double time pay for 
holidays worked. Bl 


The Company has rejected any improvement in vacations. 
SICK LEAVE: 


Up until approximately one year ago WDAF had paid AFTRA mem- 
bers thetr full base pay while off sick: ‘Then the Company unilater- 
ally, dropped a member of AFTRA to 50% of base pay after their 
third week off following major surgery. The Company wants to pro- 
vide in the new Contract a’maximum of two weeks annual sick leave, 
however, they say that subject'to the sole determination of the. sta- 
tion manager they might pay an employee beyond two weeks.’ The 
two week limitation is a reduction in the sick leave benefits that the. 
members of AFTRA at WDAF have always had, and to make sick 
leave benefits beyond two weeks subject to such unknown factors as 
whether the station manager's breakfast agrees with him or whether 
the person smiled last time the station manager saw him is little 
better than having no sick leave benefits at all. 


PRE-RECORDING - DUTIES - SUPERVISORS: 


The Company is demanding the right to unlimited pre—-recording, 
virtually total elimination of our historic category system and the 
right to have’ "supervisors" do any work of the Bargaining Unit 
without being covered by the contract. 


By combining the use of pre-recording, the elimination of cate- 
gories; supervisors doing the work of the Bargaining Unit, and, by 
virtue of Company demands in other previously mentioned areas 
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such as recognition and jurisdiction the Company would be in a 
position to operate the station without any members of the Bar- 
gaining Unit. We, of course, do not believe that they would go 
quite that far. However, such anti-union weapons we cannot 
place in the hands of the Company. 


With the elimination of categories the Company could require 
members of the Bargaining Unit to do jobs that they were not 
hired to do, do not have experience in, may well not be compe- 
tent to perform, and the Company could more than double the 
work load of any member of the Bargaining Unit. 


The Company is also demanding that any member of the Bargain- 
ing Unit can be assigned to perform any duty outside of the Con- 
tract for up to 10 hours per week. What duties outside of the Con- 
tract could be involved? Running the switchboard, typing logs, 
typing letters, cleaning restrooms, shoveling snow, running the 
traffic or contimity departments, etc., etc., etc., etc. - 


The combination of the Company's demands with respect to staff 
duties, recognition, managements rights, extent of agreement, 
etc. simply means that AFTRA would have no exclusive duties 
but that AFTRA people could be assigned to do any work no mat- 
ter what it might be. The Company has said that the assignment 
of work to AFTRA members would possibly be limited by the 
terms of contracts between the Company and other Unions. In 
other words, if there was a specific prohibition in another Union 
contract against other than members of that Union doing certain 
work the Company could not assign the AFTRA people to that 
work, however, if there was not a specific prohibition against it 
in the contract of the other Union the Company cou require 
AFTRA members to do the work. 


WAGES: 
The Union's proposal on base wages, and based on very little 


change in the present contract except for some improvement in 
the overtime provisions and vacation provisions are as follows: 


Categories First Year Second Year 


Announcers $5.50 $5.50 
News & Sports 6.00 6.00 
Director-Coordinators 7.00 7.00 
Floor Managers 7.50 10.00 


Based on all of the regressive changes that the Company is de- 
manding the Company finally, at the 23rd negotiation session 
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made a money proposal. The Company's proposal is that if AFTRA 
will buy all of the changes the Company is demanding they will 
agree to increase the base pay of each category $7.00 the first 
year and $7.00 the second year. 


| 
I have hastily prepared this resume following our 24th negotiation’ ses- 
sion. I have attempted to generally outline some of the major areas of 
dispute that currently exist. I am sure that I have overlooked some 
areas that are still in dispute, however, I think that this resume does 
give a pretty clear picture of the status of the negotiations. That pic- 
ture is simply that AFTRA is seeking little change in the present agree- 
ment while the Company is seeking to emasculate the present agreement 
while offering a $7.00 wage increase, In their negotiations with AFTRA 
in Kansas City the Company has chosen to‘make major issues of matters 
that have not even been mentioned in the negotiations with other unions 
either in Kansas City or elsewhere. Apparently Taft Broadcasting has 
decided not to tackle all their Unions at once but to single out one} Union 
this year, and we happen to be the Union they have chosen. Should they 
succeed in their attempt to emasculate our contract the only. question 
then is WHICH UNION WILL BE THEIR NEXT TARGET??? «| 


Sincerely, 

/s/ Dave Schnabel 
Executive Secretary 
Kansas City Local AFTRA 


DS/hs 
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RESPONDENT'S EXHIBIT NO. 10 


1965 AFTRA - WDAF NEGOTIATIONS 
ISSUES IN DISPUTE 
November 29, 1965 


COMPANY POSITION UNION POSITION 
Section I 
I. RECOGNITION 


Will accept any language Want present language or modi- 
that does not expand on fy to include description from 
present unit or include Section I, Article X. 
non-employees (present 

clause unlawful). 


Il. MANAGEMENT RIGHTS 


Want company proposals, No change. 
subject to modification by 

union, or present clause 

without last sentence of 

first paragraph. 


Il. UNION SHOP | 


Delete references to inon- Change 30 to 31 days (agreed to 
employees in subsections (a) by company), otherwise no change. 
and (b), drop (c) as unlawful 

and inconsistent with no- 

strike clause. 


VI. RESIGNATIONS & DISCHARGE 


No change proposed by either No change. 
party on (a) and (c). Company 
drops requested change on (b) 

and drops request for KMBC 

type “discharge without cause." 
Asks for layoff based on seniority 
and ability by category to replace 
(a), language open. In (e) increase 
probationary period to 120 days. 
Add retirement at 60 with exception 
to 65 for Bill Griffith or at his op- 
tion retire at 60 with Taft plan to65. 
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COMPANY POSITION UNION POSITION 
VII. ARBITRATION 


Substitute new clause as modi- No change. 
fied during negotiations reduc- 

ing time limits and remove com- 

pany right to arbitrate time 

limits open. 


Offered in alternative to drop 
grievance and arbitration and 
no strike and lockout clause. 


Vill. NO STRIKE 
Firm no strike or lockout clause. No change. 
Will retain subsection (b). Will 
guarantee employees individual 
legal right to respect picket line. 


(NEW) EXTENT OF AGREEMENT 


Company proposes clause fore- Union refuses to discuss as non- 
closing reopening and negotiation mandatory subject of bargaining. 
during life of contract. 


Section II 


Il. OVERTIME AND CALL IN 
| 

Will accept union proposal if Following minimum calls: 

double time provision dropped. Day off, 5 hrs; work day not con- 
tiguous to regular shift, 4 hrs.; 
contiguous to start of regular 
shift, 1 hr. blocks; contiguous to 
and of regular shift, 1/2 hr. blocks. 
Double time for second and third 
day off when work first day off. 


Il. PENSION 


Will give either Taft or AFTRA Increase maximum payment from 
plan at union's option. Increase $600 to $750 on AFTRA pension 
fully negotiable as part of eco- and welfare plan. Reserve position 
nomic settlement. on asking for Taft oar 


COMPANY POSITION 


276 


UNION POSITION 


IV. VACATIONS 


Will guarantee one week be- 
tween May and Oct. 1 but must 
have right to schedule all vaca- 
tions. Reject fourth week of va- 
cation as too much time off the 
air. Vacation relief provision 
not necessary. Will pay pro 
rata vacation when artist laid 
off or gives notice on quit, but 
not on discharge for cause. 


Vacation period May 1 - Oct. 1, 
other times by mutual agree- 
ment. One week for 28 weeks by 
Oct. 1; two weeks for 52 weeks 
by Oct. 1; three weeks for 5 
years by Oct. 1; four weeks for 
10 years by Oct. 1; provision for 
vacation relief artist and vaca- 
tion pay on termination. 


V. HOLIDAY OPTION 


Reject — too much time for 
artist to be off the air. 


Option to take vacation week in 
lieu of holidays extended to em- 
ployees entitled to three weeks 
vacation instead of two. 


VI. SICK LEAVE 


Will define as "present policy" 
or “policy and practice" or will 
spell out in detail. 


No position. 


VII. REST PERIODS 


Accept union proposal on in- 
crease in time for shift change, 
but warn it will keep people on 
nights. Reduce notice of 
change from seven to five days. 
Delete AFTRA approval. 


Increase time on shift changes 
from 12 to 60 hours, and 84 
hours on 4 day week. Consid- 
ering five day notice; agree to 
drop AFTRA approval. 


IX. TRAVEL 


Delete prohibition on work at 
station on travel day. Accept 
union proposal if overtime is 
agreed on. 


Travel time to be time worked 
if in excess of normal time to 
station. Accept deletion. 
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COMPANY POSITION UNION POSITION 
Il. FREE LANCE 
Will negotiate on new code Wish to negotiate new free-lance 
but feel it should continue code and change all references 
city-wide in application. to code. No proposal on changes. 
Il. INTERCHANGE BETWEEN MEDIA | 
Drop time and number re- Reject. 


strictions on interchange 
between media. 


Il. PRE-RECORDING 
Drop restrictions on pre- Reject. 
recording. Willing to con- 
sider time limit on AM and 
TV but not FM. 
Section I. 
DUTIES 
Have submitted detailed writ- No response. 
ten proposal removing some 
restrictions and penalties on 
interchange between categories. 


SUPERVISORS 


News director, assistant news Okay on editorials. Reject allow- 
director, farm director and ing others to continue present 
production manager to continue functions. 

to perform on the air. Other 
management personnel may 
continue editorials and similar 
public affairs programs. 
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COMPANY POSITION UNION POSITION 
WAGES 


Proposals generally reason- For two-year contract, following 
able, final figure depends on increases: 
total economic settlement in- TV Announcer 5.50/5.50 


cluding pensions: and fees - Radio Announcer _—‘5:.50/5.50 
News 6.00/6.00 
Sports 6.00/6.00 
Dir.-Coordinator _7.00/7.00 
Floor Manager 7.50/10.00 


Il B - 3(a) DISK JOCKEY 


Agreement on language change 
for AM radio. FM open. 


FEES 


Object to general fee increase. I A - 3(a) and others — drop 

No on dropping participating participating fees and treat as 

fees. Proposed director and single sponsored. Other fee in- 

sport fees out of line. Willing creases including new type di- 

to consider special problems. rector fees, and much higher 
sports fees. 


DUTIES CHANGE 


Company proposal in general Propose change on duties de- 
duties change. scription of Director-Coordi- 
nator and Floor Manager. 


Section IV 
OUT OF SHIFT AND CATEGORY 
Position open depending on free- Replace with free-lance code. 


lance proposals by union, but 
very, very doubtful. 
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COMPANY POSITION UNION POSITION 
NON-CANCELLABLE CONTRACT 


Open Increase in rate for one addition- 
al program from $20 to $25. 
| 


DIRECTOR-COORDINATOR 
Company position and proposals contingent on NLRB action on Re- 
quest for Review. If Director -Coordinator found to be supervisor, all 
proposals re this group withdrawn as company will not bargain over 
inclusion of supervisors in unit. Company will not test determination 
through 8(a)(5) proceeding. | 
SIDE LETTERS 


Desire to include in main agreement where relevant. 


STATUS OF PROPOSALS AND AGREEMENTS 


Tentative agreement on all language for which no change proposed, 
subject to conforming changes as required. Company has dropped pro- 
posed changes in Section I, Article XI (Termination) and Section I, 
Article VIII (Meals). Term of contract is open. Union proposes two 
years. Company willing to consider any reasonable term, depending 

in part on terms of settlement. Both parties reserve right to modify 
or withdraw proposals, concessions or agreements in the event of a 
strike. 
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RESPONDENT'S EXHIBIT NO, 11 


WDAF-TV Channel 4 
Signal Hill . Kansas City 8, Missouri . * * * 


NB 
Cc 


December 11, 1965 


Mr. Dave Schnabel 
Executive Secretary 

Kansas City Local AFTRA 
1006 Grand Aveme 

Kansas City, Missouri 64106 


Dear Dave: 


We would like to summarize for you the final Company position 
on issues remaining in dispute and ask you to reconsider your deci- 
sion to reject these proposals. We feel that a full discussion of the 
outstanding issues with your membership might be productive and 
would suggest that this be done before a final strike decision is taken. 


1. Notice of schedule changes must be posted five days in ad- 
vance with designation of whether the man performs on radio, TV or 


2. On sick leave we have offered the standard Taft policy with 
AFTRA members to be treated as any other employees. This gives 
you 2 minimum of two weeks sick leave per year, one and two day 
illnesses excluded, and further pay at the discretion of the general 
manager. 


3. As you know, we feel your present recognition language is 
unlawful and that your sub-contract language, designed to require us 
to put the people in question on the payroll, is not a good solution. 
We will have your counsel work with ours to attempt to devise lan- 
guage which does not violate the law. 


4. We wish to reduce our staff immediately by one director- 
coordinator and one newsman and want to select these two men on 
the basis of ability (you have been advised of their names) and pay 
severance pay of two weeks per year of service. After these termi- 
nations, we would rely on attrition or straight seniority by category 
to accomplish further reductions. We cannot give a manning freeze 
but do not contemplate any further reduction in the staff by layoff. 


5. We want a firm no strike clause and a step arbitration pro- 
cedure with time limits for filing of grievances of about 15 days. 
The Company would be allowed to prevent strikes in breach of con- 
tract. We could accept your proposal for the elimination of the no 
strike clause under the terms outlined to you on Friday. 
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6. We do not wish to change the free lance code at this time 
but would agree to a re-opener during the life of the contract. We 
are reluctant to be bound by a new code when the other major sta- 
tions are in a better competitive position with the old code. 


7. The News Director, Assistant News Director, Farm Direc- 
tor and Production Manager must be allowed to remain on the air in 
their present capacities. 


| 
8. We must be able to interchange announcers between media 
without restriction. 


9. We wish to have unlimited pre-recording for FM and a high- 
er weekly ceiling in pre-recording for AM and TV. We have sug- 
gested 70 hours per week and have told you that we are not firm on 
this figure but you have rejected any discussion. 


| 

10. We are willing to retain the basic category system. Under 
our proposal, Directors will do only that type of work. Announcers 
will be allowed to perform any on the air duties for the applicable 
in shift fee. Newscasters will perform any informational programs, 
including delivery of commercials within such programs, for the 
applicable in shift fee. Sportscasters will have first call on all 
sports but may perform any general announcing duties. There: are 
certain other commitments to you which are too long to outline here. 


11. We reject any language expressly or implicitly creating a 
manning situation. For example, we do not intend to have both a di- 
rector and a coordinator on live shows unless needed and we will not 
have a coordinator in the control room on breaks unless, in our judg- 
ment, he is needed. We are, however, willing to place the responsi- 
bility for control room operation thru a director/operations manager 
concept. ~ 


12. On wages and fees, we have offered a $7.00 per week across 
the board increase for each of two years in lieu of other increases. 
We feel there should be no fees on FM. 


Again, we urge you to discuss these proposals with your member- 
ship. We feel they offer the basis for a fair and honorable settlement 
for everybody involved when coupled with the agreements already 
reached which are not outlined in this letter. 


Sincerely, 
/s/ L. D. Bolton 
General Manager, WDAF AM-FM 


/s/ Bob J. Wormington 
General Manager, WDAF-TV 


EXCERPT FROM 
RESPONDENT'S EXHIBIT NO, 12 


NEWS LETTER 


AMERICAN FEDERATION OF TELEVISION AND RADIO ARTISTS 
Kansas City Local 


AFL-CIO 


1006 Grand Ave. Kansas City, Mo. 64106 GR 1-8140 


Vol. 2 No. 4 


NEGOTIATIONS CONTINUE 
BETWEEN AFTRA & TAFT 


Meetings were held Jamary 12, 14 
and 15 between representatives of 
AFTRA and TAFT at the Federal 
Mediation Service to attempt to set- 
tle the five week-old strike caused 
by the regressive demands of TAFT 
BROADCASTING. 


Definitive progress was made in the 
area of Union Recognition. The pro- 
gress made was actually only in that 
the Company acknowledged that which 
they had originally agreed to some 
six weeks ago. 


During the Saturday meeting TAFT 
finally decided to try something 
other than the negative psychology 
of scaring the WDAF Unit back to 
work through the use of telegrams, 
letters, harassment and legal suits 
and be a little more positive in their 
approach. 


This took the form of a proposal 
which had the same objectives in 
mind: That is, getting the men back 
to work without the protection of a 
proper contract. 


Jamary 18, 1966 


However, the bargaining Unit 

saw through the veil of trickery 
and deception to turn down the 
"loaded" offer as a solid and 
united group of men fighting for 
their rights against the vast 
pressures and power of the TAFT 
BROADCASTING COMPANY. 


Although TAFT BROADCASTING 
has, through the use of coercion 
in some cases and "sweet-talk" 
in others, forced some not to join 
the strike when it started and 
others to abandon the strike and 
return to work, the vast majority 
have not been coerced or harassed 
into an unfair contract, nor will 
they be "sweet-talked" into the 
same thing. 


The ONLY solution is through 
GOOD FAITH bargaining result- 
ing in a fair and equitable con- 
tract for the betterment of ALL 
Kansas Citians, be they perform- 
ers or the vast audience. 


The next session is scheduled for 
Jamary 19th. 


* 
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RESPONDENT'S EXHIBIT NO, 13 


August 16, 1965 


Mr. Dave Schnabel 
Executive Secretary 

Kansas City Local AFTRA 
1006 Grand Avenue 

Kansas City, Missouri 64106 


Dear Dave: 


Time seems to be getting away from us on our days left to 
negotiate our new AFTRA contract, and we have not heard from 
you since your letter of July 8th suggesting negotiation sessions 
the week of August 2nd or August 9th, at which time you expected 
to complete the preparations for your contract proposals. 


I would like to suggest we meet Tuesday, August 24, 1965, 
to commence regular negotiations, working toward a successful 
conclusion by October 1st. If you will contact our office, we can 
set a time and place for meeting. 


Cordially, 


/s/ Bob Wormington 


ec - Nick Bolton 


blind ce - Jim Willard ‘ 
Spencer, Fane, Britt & Browne 
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RESPONDENT'S EXHIBIT NO, 17 
THE KANSAS CITY TIMES — Saturday, November 20, 1965 


MAY STRIKE AT WDAF 


Television, Radio Union Says 
Pact Will Terminate Dec. 4 


The Kansas City local of the American 
Federation of Television and Radio artists 
notified WDAF yesterday it would termi- 
nate December 4 the contract covering 28 
persons at the station. 


A. F. T. R. A. members have been oper- 
ating on a contract extension since the pact 
expired October 1. 


David Schnabel, executive secretary of 
A. F. T. R. A., said the union's members 
at WDAF wauld go on strike December 4 
unless agreement was reached. The two 
parties met yesterday, the 20th time since 
negotiations began, he said. 


Schnabel said some “limited progress 
was made yesterday." A strike has been 
authorized by A. F. T. R. A, members, 
Schnabel said. 
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RESPONDENT'S EXHIBIT NO. 18 


THE KANSAS CITY TIMES — Dec. 9, 1965 


CONTRACT HOPES DOWN 


WDAF and Union Spokesmen 
Expect No Quick Answer 


Spokesmen for WDAF and WDAF-TV 
and the local chapter of the American Fed- 
eration of Television and Radio Artists 
said yesterday they saw no hope for a quick 
end to labor disputes over a new contract. 


A contract expired Saturday and negotia- 
tions broke down Monday. 


"we're still a long way apart,"’ David 
Schnabel, union executive secretary, said. 
We'll hold off as long as we can, but un- 
less the company makes some sudden 
changes in its contract offer, we'll have to 
strike." 


_ Company officials said they would be 
willing to continue negotiations anytime, 
but no further meetings have been sched- 
uled. 
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TRIAL EXAMINER'S DECISION 
Statement of the Case 


Upon a charge filed December 2, 1965, amended December 15, 
1965, and again on January 31, 1966, a complaint was issued on Feb- 
ruary 2, 1966, on behalf of the General Counsel by the Regional Direc- 
tor of the Seventeenth Region. The complaint alleges that Taft Broad- 
casting Co., WDAF, AM-FM, TV hereinafter called the Respondent, 
or the Employer, had engaged in unfair labor practices within the 
meaning of Section 8(a)(1) and (5) of the National Labor Relations Act 
as amended. Respondent filed an answer denying that it had engaged 
in the unfair labor practices alleged. I held a hearing in Kansas City, 
Missouri, on April 5, 6, and 7, 1966. All parties were present and 
were afforded a full opportunity to be heard. Oral argument was waiv- 
ed and briefs were filed by the General Counsel and Respondent. 1/ 

Respondent, after the hearing, filed a motion to reopen the rec- 
ord to receive a copy of a purported strike settlement agreement and 
contract, and copies of alleged resignations of five members of the 
unit. General Counsel filed a response thereto joining in the motion 
and moving further that oral testimony be taken regarding the effect 
of the documents, and the manner in which they were obtained. Tis- 
sued an Order giving each party an opportunity to submit argument and 
authority in support of their motions. In response thereto both parties 
submitted argument which I have duly considered. 

Respondent contends that the evidence is relevant if I find the un- 
fair labor practice was committed as alleged, and that the strike is or 
was an unfair labor practice strike, and further. it is relevant in fram- 


ing an order, in relation to an order of reinstatement of the unfair labor 


U After the hearing counsel for the Respondent and for the General 
Counsel filed a motion and stipulation to correct the transcript in vari- 
ous respects. It appearing proper, the motion is granted and the record 
is corrected as prayed. 
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practice strikers. General Counsel appears to contend that the evi- 
dence offered, and further oral testimony relating thereto is relevant 
to a determination of the employer's good faith in instituting the uni- 
lateral changes and to a determination of the strikers’ status. 

The complaint herein is very narrowly drawn; there is no allega- 
tion of general bad faith on the part of Respondent, nor of a failure to 
reinstate unfair labor practice strikers upon demand. There is no al- 
legation of an 8(a)(3) violation in regard the purported resignations, 
although the General Counsel, by his responses to the motion appears 
to cast doubt on the manner in which they were secured. No motion to 
amend the complaint has to date been filed, nor, to my knowledge has a 
new complaint issued with regard to these items. Under the pleadings 
as they exist, and in view of my disposition of the issues with which I 
am faced by the complaint, hereinafter set forth, the motions are de- 
nied. See Waukesha Sales and Service, Inc., 137 NLRB 460, 461. 

Upon consideration of the entire record including the briefs and 


upon my observation of the demeanor of the witnesses appearing before 


me, I make the following: 
Findings of Fact and Conclusions of Law 
I. The business of the Respondent 


Respondent, a Delaware corporation, engaged in commercial 
radio and television broadcasting with facilities in various states of the 
Union, including the facilities herein involved at Kansas City, Missouri, 
operating under call letters, WDAF, AM-FM and TV, during the past 
calendar year, derived a gross income in excess of $100,000 from sales 
of its services of which in excess of $50,000 was received from custom - 
ers located outside the State of Missouri. During the same period, the 
employer purchased interstate news service valued in excess of $10,000 
and broadcast materials and rental films valued in excess of $5,000 from 
points outside the State of Missouri for use at its Kansas City facility. 
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Respondent is now and at all times material herein has been an 
employer engaged in commerce within the meaning of Sections 2(6) and 
2(7) of the Act. 


il. The labor organization involved 


It is admitted, and I find, that American Federation of Television 
and Radio Artists, AFL-CIO, Kansas City Local, herein called the Un- 
ion, is and at all times relevant hereto, has been a labor organization 
within the meaning of Section 2(5) of the Act. 


It. The unfair labor practices 
A. The issues 


Three issues are raised by the pleadings: (1) Whether since on 
or about December 3,and 4, 1965, Respondent failed to bargain in good 
faith with the Union in an appropriate unit for purposes of collective 
bargaining by unilaterally changing existing wage rates, hours, and 
other terms and conditions of employment. (2) Whether the unit is ap- 
propriate. (3) Whether the strike which commenced immediately after 
the announcement of the unilateral changes is an unfair labor practice 
strike. 


B. Background 


On or about April 1, 1964, Respondent purchased from Trans- 
continent Television Corporation the three broadcasting stations in- 
volved, WDAF AM-FM and TV, assuming the then existing contract be- 
tween the Union and Transcontinent Television Corporation. The con- 
tract by its terms covers the unit of all radio and television announcers, 
newscasters, sportscasters, floor managers, director-coordinators and 
other talent or artists excluding news director, assistant news director, 
farm director, production manager and other employees and supervisors 
as defined in the Act. This is the unit alleged by the General Counsel to 
be appropriate for purposes of collective bargaining. 
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On May 20, 1965, Respondent by a letter signed by the General 
Managers of the television station and the radio stations and addressed 
to the Union, served notice of termination of the existing collective- 
bargaining agreement effective October 1, 1965, and expressed the Re- 
spondent's desire to commence negotiations by June 1, 1965. : 

After a preliminary meeting on June 4, the Respondent submitted 
to the Union on June 24 its proposal for a new contract which provided 


for a number of changes and particularly for a unit change excluding 


the director -coordinators. 

Thereafter, on July 26, 1965, Respondent filed with the Regional 
Office in Kansas City a Unit Clarification petition (17-UC-3), in which 
the Respondent proposed a unit including radio and television announc- 
ers, newscasters, sportscasters and floor managers employed by the 
three stations, and excluded all other employees including the news di- 
rector, assistant news director, production manager and television di- 
rector -coordinators, and any other supervisors as defined by the Act. 

No bargaining took place between June 24 and August 24, 1965. 
On the latter date the parties met and the Union commenced asking 
questions from a prepared list of 38 pages concerning the employer's 
proposal. After going through some 28 pages of the prepared questions, 
the employer declined to continue the discussion claiming that the Union 
was not engaging in collective bargaining inasmuch as it was not agree- 
ing or disagreeing with any of the employer's proposals. The Union 
through Mr. Schnabel, who represented the Union at all stages of the ne- 
gotiations, asserted that the Company's proposal was so different from 
the preceding contract that it was necessary for the Union to have an- 
swers to its questions before it could intelligently negotiate. The em- 
ployer caucused and its representatives left the meeting. 

During the discussion in the above meeting, in reference to Arti- 
cle VI of the Company's proposal on sick leave, which simply stated 
that the Company agrees to grant sick leave in accordance with the 
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then current policy of the Company, the Union requested that it be fur- 
nished with a statement of the then current policy of the Company, as 
well as a statement of the policy of the predecessor company. This 
latter resulted from the fact that in the expiring contract the sick 
leave clause provided for sick leave in accordance with the policy ex- 
isting at the time. 

Additionally, Respondent's proposal as to pension and welfare 
provided that in lieu of all other company profit sharing, pension or 
welfare plans the Company will contribute to the AFTRA pension and 
welfare funds etc. The Union requested that it be furnished a copy of 
Respondent’s profit sharing, pension or welfare plans, so that it could 
negotiate whether to seek one or the other or both. 

Respondent's proposal was silent as to director-coordinators 
and contained no monetary provisions. Respondent at the hearing stat- 
ed that this was deliberate, because of its position that director-co- 
ordinators do not belong in the unit and also because the Taft Compa- 
ny's negotiations strategy entailed making no offer on monetary items 
until late in the negotiations so that the employer could assess the value 
of the contract as it shaped up. 

After the August 24 meeting, the parties continued to meet and 
negotiate on various dates, nine times in September, seven times in 
October, eleven times in November. 

In the meantime, on October 13, 1965, the Regional Director is- 
sued his decision and clarification of the bargaining unit pursuant to the 


petition in Case No. 17-UC-3; excluding the news director, farm direc- 


tor and production manager from the bargaining unit and including the 
director-coordinators. Respondent filed a request to the Board for re- 
view of the Regional Director's decision which was, on December 8, 
1965, denied by the Board on the ground that it raised no substantial is- 
sues warranting review. 

On September 30, 1965, because the contract expired at midnight 
of that day, the parties agreed to extend the contract indefinitely subject 
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to termination on 15-days notice. Thereafter, on November 19 the Un- 
ion notified the Respondent that it would terminate the contract effec- 
tive December 4. : 

On December 3 Respondent notified the Union that it would in- 
stitute certain unilateral changes effective at 5 p.m. December 4, and 
asked the Union if it was planning to strike at that time. The parties 
met again on December 4 and discussed Respondent's decision to 
change working conditions unilaterally. They also discussed some 
contract issues without reaching substantial agreement. At 4] p. .m. on 
December 4 or shortly thereafter Respondent's negotiating representa- 
tive McClay telephoned the stations directing that a notice be oe 
detailing the unilateral changes. 


The parties met again on December 6, December 7, December 9 


and December 10. On December 9, the Employer posted a notice of ad- 
ditional assignments made pursuant to the changed working conditions 
of which it had given notice to the Union on December 3 and 4. The Un- 
ion met and resolved to strike in view of Respondent's unilateral chang- 
es in working conditions. On December 10, the Union gave ae no- 
tice that the strike would commence. . 

Based upon their contention that the unilateral changes were un- 
lawful and constituted a refusal to bargain, the Union and the General 
Counsel contend that the strike which resulted therefrom is an unfair 
labor practice strike. | 

Since the strike commenced the parties have continued to meet 
and negotiate with each other and the strike continued in existence at 
the time of the hearing. | 


C. The unit issue 


The Employer contends that the Regional Director erred in his 
decision in the Unit Clarification proceeding by including the director - 
coordinators within the unit. Respondent attempted to introduce no new 
or previously unavailable evidence but rests on the record before the 
Regional Director in the UC case. | 
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Section 102 .67(f) of the Board's Rules and Regulations provide 

that the denial by the Board of a request for review of a Regional Di- 
rector's decision in a representation proceeding shall constitute an 
affirmance of the Regional Director's action and shall preclude re- 
litigating any issues therein raised in any related subsequent unfair 
labor practice proceeding. Section 102.63(b) provides that all hearing 
and post-hearing procedure relating to a unit clarification proceeding 
Shall be in conformance with Sections 102.64 through 102.68, whenever 
applicable, with certain exceptions not here relevant. Therefore, in 
consideration of 102.67(f) and in accordance with the Regional Direc- 
tor’s decision I find that director-coordinators are properly part of 
the unit and that the unit is appropriate for purposes of collective bar- 
gaining. The unit is: 

all radio and television announcers, newscasters, sports- 

casters, floor managers, director-coordinators, and other 

talent or artists, excluding news director, assistant news 

director, farm director, production manager, and all other 

employees and supervisors as defined in the Act. 


D. The unilateral changes 

The expired contract broke down the unit initially between radio 
and television, then, within the media, on the basis of announcers, 
sportscaster, newscasters, director-coordinators, floor managers, 
and free-lance artists. These breakdowns generally are referred to 
as categories within the old contract. The old contract contained pro- 
visions for special fees to an employee who worked out of his category 
or out of his shift. In addition, the preceding contract provided for the 
assignment of additional director -coordinators under certain circum- 
stances and provided for a limitation in the amount of prerecording on 
each of the media to 5 hours air time daily. 

By its proposed contract Respondent proposed unlimited prere- 
cording in all media, and unlimited interchange between categories and 


293 


media, making it possible to use talent either on television or’ radio or 


to use them in any capacity without the payment of additional fees. Re- 
spondent proposed also to eliminate the additional director -coordina- 
tors necessitated by the "double manning" requirement of the old con- 
tract and to eliminate expenditures for straight time and overtime re- 
quired by the necessity of limiting prerecording on each of the media. 
In return for the benefits to Respondent, Respondent offered a wage in- 
crease across the board of $7 in base pay, for each of 2 years. 

While there are numerous points of difference between the nego- 
tiating parties which were explored during the course of their many 
meetings, it is the elimination of the cost items described above that 
formed the main bone of contention. : 

It is clear that the imposition of the changes suggested S the 
employer could result to the employees in substantial monetary losses 
although this would be to some extent compensated by a reduction in 
working time and by the increase in base pay. Thus, the first change 
effectuated resulted in an announcer presenting a sports insert in a 
television newscast from which under the old contract he would have 
been paid $20 but under the employer's unilateral change he was to re- 
ceive $2. | 

The second effected change resulted in the loss to an employee 
of overtime which he computed, without contradiction, amounted to 
some $30. 

The law with respect to unilateral changes, in the context of ex- 
isting negotiations, has been carefully explored by the Board and by 
the courts. Generally speaking, against a background of bad faith bar- 
gaining, nothing would justify an employer in effectuating unilateral 
changes in wages, hours or working conditions at a time when a duty 
exists to bargain with a union concerning those subjects. Unilateral 
action by an employer without prior discussion with the Union amounts 
to a refusal to negotiate even in the absence of a finding of overall sub- 
jective bad faith on the part of the employer. (N.L.R.B. v. Katz, et al., 


294 


369 U.S. 736.) On the other hand, where the parties have engaged in 
bona fide negotiations but an impasse is reached, the employer may 
affect unilateral changes or make unilateral offers to the extent of its 
best offer to the Union, so long as no greater inducement is offered to 
the workers than was offered to the Union and there is notice to and 
consultation with the Union. (N.L.R.B. v. US. Sonics Corp., 312 F.2d 
610, 615 (C.A. 1, 1963.)) 

In the instant case Respondent contends that an impasse was 
reached on each of the subjects in collective bargaining, upon which 
unilateral changes were made, and that the changes made, and the ac- 
tions taken as a result thereof were precisely those changes embodied 
in the employer's last proposal, which was rejected by the Union. 

Thus, on the cases, it would appear that three determinations 
must be made prior to a consideration whether the unilateral changes 
herein involved were unlawful: first that the context of bargaining 
must be one of good faith, second that the parties must have reached 
an impasse in negotiation and third that the changes instituted shall 
have been no greater than those previously submitted to the Union. 


GOOD FAITH 


The General Counsel appears to contend that Respondent had es- 
tablished a pattern of bad-faith bargaining. His contention is not al- 
leged in the complaint but was stated during the course of argument 
at the commencement of the hearing. (The contention was not made in 
sO many words. However, General Counsel cited as a factor to the vio- 
lation an alleged delay by the employer in supplying certain informa- 
tion to the Union, citing Bonham Cotton Mills, Inc., 121 NLRB 1235, in 
which case the Board found a violation of Section 8(a)(5) in that Re- 
spondent therein did not bargain in good faith, but merely entered into 
sterile discussions with the Union. I do not find that the delay was un- 
reasonable.) 
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I have carefully reviewed the evidence, and I cannot conclude 
that there is any showing that, prior to the unilateral imposition of 
the changes in working conditions, Respondent bargained in bad faith. 
It is true that the negotiations continued over a long period of time. 
This may very well have resulted from the fact that Respondent ‘was 
seeking major changes in the contract apparently in the hope af bring- 
ing it more nearly in line with the contracts, wages and working condi- 
tions of Respondent's employees in its other broadcasting facilities, in 
other parts of the country. The Union was stubbornly resisting these 
changes obviously in part because they would have resulted in less 
take-home pay to its members, diminition of the unit because fewer 
employees would be needed with increased prerecording and inter- 
change and in part probably because the negotiations with this employ- 
er and other major employers in the Kansas City area set a pattern for 
contracts with the other employers whose employees are represented 
by this Union. It is clear from the record that the parties met frequent- 
ly and without untoward delay attributable to the Respondent and that 
they bargained, at least in some regards, fruitfully over a large num - 


ber of conditions, some of them minor and some apparently of major 


significance. I am convinced and I find that the record as a whole will 
not support the conclusion that Respondent failed to bargain in good 
faith prior to its announcement of the unilateral changes. 


Impasse’ 


As the District of Columbia Circuit Court stated in Emp ire Ter- 
minal Warehouse Co. 2/ “the problem of deciding when further bargain 
ing on an issue is futile is often difficult for the bargainers and is nec- 
essarily so for the Board." The Court went on to say | 

2/ , 
</ sub. nom. Local 745, IBT v. N L RB. _—*F.2d ,\No. 19265, 
(January 6, 1966) 61 LRRM 2065. 
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"where good faith bargaining has not resolved a key issue, 
and where there are no definite plans for further efforts 
to break the deadlock, the Board is warranted, see Amer- 
ican Shipbuilding Co. v. N.L.R.B., 380 US. 300, (1965), 
and perhaps sometimes even required, cf. N.L.R.B. v. 
Intracoastal Terminal Co., Inc., 286 F.2d 954 (Fifth Cir- 
cuit 1961), to make a determination that an impasse exist- 
ed. 

There is no fixed definition of an impasse or deadlock 
which can be applied mechanically to all factual situations 
which arise in the field of industrial bargaining. Nor is 
there a rigid formula for assessing so subtle an issue as 
the precise time when an impasse occurs; but the fact that 
the parties resumed discussions on issues other than wages 
after the date of the wage cut is not incompatible with the 
finding that an impasse on the wage issue had been reached 
by that date.” 

The Charging Party appeared both at the hearing and from the 
context of the negotiations to be contending that before an employer can 
unilaterally change wages or working conditions during negotiations an 
impasse on all issues must be present. I do not believe that this is the 


law. In Empire Storage, for instance, the Board 3/ found that no im- 


passe existed as to some issues, some of which had not been touched 
upon in the bargaining but found that an impasse in discussion of wages 
did exist and that no violation resulted from the Employer's unilateral 
reduction of its wage rates therein after bargaining with the Union to an 
impasse on such a wage reduction. 

Accordingly, we need consider whether an impasse exists only in 
those issues in bargaining related to the changes made by the employer. 


3/ 151 NLRB 1359. 
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These are (1) wages, (2) the appropriateness of including director - 
coordinators in the unit, (3) the use of prerecording, (4) interchange 
between categories and between media and (5) the assignment of addi- 
tional director -coordinators for live screening on television. 

1. The Union in its first proposal of September 7, 1965, had re- 
quested wage increases in varying amounts between $5.50 and $10 for 
various categories of employees. The Employer maintained that it 


would not submit a wage proposal until late in the negotiations, and fol- 


lowing this procedure, on November 29, the Respondent finally present- 
ed a wage proposal (larger than the Union's, for the most part) of $7 
for the first year and $7 for the second year of a 2-year contract. 

The Union offered to take the wage increase proposed by Respond- 
ent and the old contract as it stood and settle on that basis but the Em- 
ployer declined, telling the Union "it's your move.” Admittedly, this 
was not simply an exhibition of largesse on the part of the employer; 
its position was clearly enunciated that it wanted substantial changes in 
the contract and was prepared to pay what it considered to be a reason- 
able price therefor. The $7 wage increases were to be offset by more 
favorable terms on the other disputed items, particularly, the prere- 
cording and the interchange between categories and media. As a result 
in my opinion, to find an impasse in existence as to wages requires a 
finding that impasse existed as to the other changes requested by Re- 
spondent. Viewed separately, the wage offer had been accepted, and 
then withdrawn or made conditional. 

2. The inclusion of the director-coordinators in the unit was a 
substantial bone of contention between the parties until after the uni- 
lateral changes had already been made. Respondent had originally made 
no offer as to director-coordinators, contending that they did not belong 
in the unit. It had submitted the issued to the Board by way of the unit 
clarification action and was awaiting the Board's determination thereof. 
When the Regional Director's decision issued on October 13, 1965, the 
Union pressed Respondent to come forward with an offer. | 
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Respondent's reaction was initially that director -coordinators 
could be mentioned in the contract but that no duties and no wages 
would be spelled out for them. This of course, amounted, as the Union 
correctly put it, to no provisions at all for the director-coordinators. 
Thereafter, in Respondent's November 29 resume of the then existing 
situation, the employer advised the Union that its position and propos- 
als with relation to the director-coordinators was contingent on Board 
action on their request for review of the Regional Director's decision. 


When review was requested is not disclosed by the record. 

Ultimately, on December 6, after the promulgation of the uni- 
lateral changes, McClay, negotiating for Respondent, advised the Un- 
ion's negotiator that the Employer would drop its insistence on the con- 
tingency provision and bargain for director-coordinators with separa- 
bility in the event the final judgment on the UC was to declare them 
supervisors. Assuming the validity of the distinction apparently made 


and accepted by both parties between contingent negotiating and negoti- 
ating with a separability provision it cannot be said that a good-faith 
impasse was reached on December 4 as to the inclusion of director - 
coordinators in the unit. Moreover, I cannot infer that the Employer 
had ceased insisting on the exclusion of director -coordinators from the 
unit by reason of its inclusion of unilateral changes relating to them in 
its notice posted on December 4. The changes undertaken are equally 
consistent with a changed position by the Employer that director -coordi- 
nators are in the unit and, on the other hand, with the theretofore firm 
position by the Employer that director -coordinators were not in the unit 
but that it should have'a right to assign director -coordinators to unit 
work if it was so disposed. 

3. Inregard to prerecording, as of November 29, the Employ- 
er's offer was to abolish all restrictions on prerecording insofar as FM 
broadcasting was concerned but to consider some time limitation on AM 
and TV prerecording. The expired contract provided for prerecording 
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at the Company's option for a period of not more than 3) hours per medi- 


um per broadcast day. The Company's initial proposal provided for un- 
limited prerecording on all media. The Union rejected any. proposed 
changes in the prerecording provision of the expired contract, At some 
undisclosed time the Union changed its position to permit unlimited pre- 
recording on FM if the Employer would “drop off" prerecording on AM 
and TV. This position was apparently reiterated through the mediator 
on December 3, before the Employer's announcement of the unilateral 
changes. The Employer found this unacceptable and contends that it 
actually could have worsened the Employer's position from that provid- 
ed in the expired contract but it was not until December 6, in a “pack- 

age" offered the Union that the Employer informed the Union of the time 
limit on AM and TV which it had indicated on November 29, it was will- 
ing to consider. On December 6, the Employer proposed that there 
would be no restriction on the use of prerecorded material up to 70 
hours per week each in AM and TV. Presumably the Employer in mak- 
ing this offer as part of a package concluded that agreement had been 
reached on December 3, to eliminate any limitation on prerecording in 
FM. Thereafter, in the negotiations that followed after December 6, the 
Employer reduced its limitation on hours of prerecording from 70 to 
56 and later to 50 but received no dispositive agreement or disagree- 
ment from the Union. | 

From the whole record I cannot conclude that an impasse existed 

on the prerecording issue, if it were to be viewed separately. The par- 
ties had made proposals and counterproposals back and forth and at the 
time of the unilaterial change the Employer had indicated its willing- 
ness to change its position without indicating in what respect it was will- 
ing to change it. This is not a situation such as that in Empire Terminal 
where the Board found that both parties had adamantly adopted a position 
and there was nothing further to be said until one party or the other 
changed its position. Here, Respondent had indicated it was changing its 
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position and had not yet indicated what change it was prepared to make. 
Accordingly, I find that no impasse existed as to prerecording at the 
time the unilateral change was instituted. 

4. From its initial proposal to the date when the unilateral 
changes were announced, Respondent's position on interchange between 
media . . . was that it would accept no restriction on the right to re- 
quire employees to perform any necessary consistent duties while on 
base or overtime. Respondent's original proposal carefully excised 
from the contract any restrictions on interchange between media or 
categories. The Union, from the beginning, maintained that such re- 
strictions should continue. The Company's position in no way changed 
at any time during negotiations. Although the November 24 so-called 
duties proposal was purportedly changed, I can see no real change in 
this regard between the effect of the language in the November 24 pro- 
posal and the language in the Employer's initial proposal. On the 
other hand, the Union never adopted the employer's proposal; on the 
contrary at all times the Union sought special fees for artists working 
out of shift or out of category. In its proposal of September 7, the Un- 
ion proposes to delete the section of the contract providing for out-of- 
shift or out-of-category fees for staff artists and replace it with a pro- 
vision for making a local freelance rate applicable to such perform- 
ances. This is not particularly helpful to me inasmuch as it appears 
that the Union proposed at all times to renegotiate the Local Freelance 
Code on which the Local Freelance rate is based. Accordingly, wheth- 


er the Union's position amounted to an increase in the out-of -shift/out- 


of-category fees or a decrease cannot be ascertained. The fact how- 
ever, is that at all times the employer maintained its position that the 
restrictions should be abolished and at all times the Union maintained 
its position that the restrictions should be maintained. I find nothing in 
the record to indicate that at the time the unilateral changes were an- 
nounced, the employer had any reason to believe the Union would have 
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changed its position or that the employer had in any way indicated to 
the Union that the employer was prepared to change its position. Ac- 
cordingly, I believe that an impasse existed as to anterebansee in cate- 
gories and media on December 4. 

5. Finally, on the assignment of the director-coordinators, re- 
quiring that an additional director -coordinator be assigned when "live" 
material was being transmitted, I cannot find an impasse, as I indicat- 
ed above in my discussion of the issue concerning the inclusion of di- 
rector-coordinators. At the time of the announcement of the changes, 
the employer was still contending that director -coordinators were, at 
best, to be bargained about only tentatively. There was no good faith 
attempt to reach an agreement. On the contrary, the obvious intent 
was to avoid spending time in negotiating as to them until the Board 
ruled on the Regional Director's decision that they were to be included 
in the unit. I find that there was not real exploration of the issue of 
whether the limitation on the assignment of the director -coordinators 
was to be abolished as the Employer's position demanded or retained 
as the Union's position demanded. In the absence of a conscious ex- 
ploration of the issue, I cannot see how it can be said that an impasse 


arose. 


Viewed as separate negotiating issues, as I have above, ! the 


changes announced by the employer on December 3, cannot, be said 

all to have involved matters concerning which the parties had reached 
an impasse. But I question whether they should appropriately be view- 
ed separately as individual issues. It appears to me that they more 
appropriately may be viewed as a single issue; i.e., whether the em- 
ployer in exchange for the $7 across-the-board wage increases should 
be permitted the freedom to assign its artistic personnel without re- 
gard to the categories and media which had theretofore existed and 
without paying the additional fees required under the terms of the pre- ~ 
existing contract, and the freedom to prerecord additional material. 
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Throughout the protracted negotiations, until December 6, both 
parties continued to bargain on the separate contract terms in which 
their demands were expressed, and because of the nature of the issue, 
advancement in any of the terms, or a change in any of the terms, re- 
sulted in lessening or increasing the pressure on the other terms. 
Thus, for instance, any expressed limitation on prerecording with ne- 
cessity would have an impact on the value of the wage increase offered. 
Similarly, any limitation on the free interchange of talent would affect 
both the wage offer and, conceivably under some circumstances, the 
prerecording terms. The reduction in the use of director -coordina- 
tors in their direction! and coordination duties would presumably be 
followed by their use as announcers, or other types of on-camera tal- 
ent or as stage managers which in its turn would have an impact on the 
value of the wage offer as well as on the interchangeability rules as be- 
tween various categories. Both parties appear to have recognized dur - 
ing the negotiation that these various items were interlocking but ap- 
parently each was unable to bring itself, or the other, to bargain on 
the package as a whole rather than on the individual facets of the pack- 


age as contained in the sundry contractual changes under discussion. 
This lead to what appeared to be desultory bargaining, but was in fact 
cautious exploration on both parts to determine the weak spots in their 
opponents, and I think both parties recognized this to be the case. 

The result was, of course, that the negotiations were prolonged 


and must have appeared exasperatingly slow to the participants. To 
speed up negotiations, each party took steps to "shake up" the other by 
various means. Thus the Union gave notice that it was terminating the 
interim agreement effective December 4 and thereafter engaged in a 
discreet campaign of "saber rattling" to remind the employer that a 
strike could result. The employer accepting the saber rattling at face 
value, concluded that the unilateral imposition of some of the changes 
which it had proposed would get the negotiations off balance. Respond- 
ent does not contend that the unilateral changes were necessitated by 


303 


economic considerations. The decision was purely tactical. Respond- 
ent then, following his implementation of the unilateral changes, pre- 
sented a package proposal and the Union "picked the goodies out of the 
package" without accepting the package as a whole. To increase the 
pressure Respondent further implemented its unilateral — and 
the strike commenced. ! 

I find no impasse in the central issue as I have defined it above. 
There was room to move and the parties were moving, albeit very 
slowly. No doubt at all times the parties were skirting an impasse, 
but I believe that neither was prepared to enter it. Accordingly, I find 
that, at least in part, the subjects of the imposition of the changes, of 
the limitation of the assignment of director -coordinators, the inclusion 
in the unit of director-coordinators and, the time limitation on prere- 
cording in the various media, viewing the issues separately, or, view- 
ing them as facets of a single issue, remained issues under negotiation, 
without an impasse having been reached. 

As the Supreme Court put it, in N.L.R.B. v. Katz, (supra) ". " 
an employer's unilateral change in conditions of employment nee ne- 
gotiation is . . . a violation of Section 8(a)(5) for it is a circumvention 
of the duty to negotiate which frustrates the objectives of Section 
8(a)(5) much as does a flat refusal." 

Relation of the Unilateral Changes to 
the Employer's Prior Proposal 

The third determining factor is whether the changes instituted 
were consistent with or greater than those previously submitted to the 
Union. In resolving this factor it is my opinion that we must consider 
the changes announced in the notice posted on December 4, rather than 
the assignments made pursuant thereto. The notice is the "impact 
document" relied upon by the Employer to stir up the negotiations; hav- 
ing promulgated the unilateral changes it is not determinative to what 


extent assignments were made and actions were taken pursuant to the 


changes. 
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The first item in the notice, wages, were precisely those pro- 
posed by the Employer. Obviously, therefore, they meet this test. The 
second item, requiring interchange between media without limitation 
for announcers, was again precisely within the Employer's demands up 
to the time the notice was posted. The third presents a problem. It 
provides: "Use of prerecording may be increased to a maximum 70 
hours a week per media on AM and TV and without limit on FM." As I 
have pointed out above, the Employer in its resume of negotiations of 
November 29, stated its position as "drop restrictions on prerecording, 
willing to consider time limit on AM and TV but not FM." The time 
limit of 70 hours was apparently not mentioned by the Employer in ne- 
gotiations until the actual terms of the notice were discussed with the 
Union after 4 o'clock on December 4. Thereafter, the first "negotia- 
tion” with regard thereto took place on December 6. The discussion on 
December 4, could not be deemed a negotiation in my opinion. All par- 
ties who testified concerning it indicated that it amounted to nothing 
more than an exploration by the Union of the consequences of the adop - 
tion of the unilateral changes. No offer as such was put forward by the 
Employer. No counteroffer or any other type of negotiation appears to 
have been instituted by the Union. The previous limitation had been 5 
hours for each medium. The FM station was independently program- 
med for an average of 8 hours a day and the Employer proposed appar - 
ently to prerecord all FM presentation. The FM and TV prerecording 
was exactly double that previously afforded the employer and based as 
it was on a weekly figure rather than on the daily figure permitted 
greater flexibility in the use of the hours so proposed. The change is 
certainly substantial both in consideration of the prior practice and in 
consideration of the last preceding offer which was unlimited prerecord- 
ing on all media. (I do not deem the language "willing to consider time 
limit" as an offer, especially not in the context of the negotiations here- 
in involved.) I find, therefore, that with respect to prerecording the 
test is not met. 
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With respect to the duties section of the change, the first three 
subparagraphs requiring announcers to do news, weather, and sports 
in shift, newsmen to do sports in shift and director -coordinators to be 
assigned to live programs at the Company's discretion are well within 
the Company's last preceding offer. The fourth, "other services may 


be required out of category but in shift up to 10 hours per artist per 


week" is ambiguous. It would appear that this section provides com- 
plete interchangeability among all unit employees. but for a limited 
time weekly, and not necessarily in unit work. In the light of the dis - 
cussions that had taken place with regard to interchangeability ‘with re- 
gard to work within the unit prior to the promulgation of the notice, the 
notice seems to exceed the Company's last prior position. However, 
because of its ambiguity and because of the probability that its meaning 
was explicated in the discussion with Schnabel prior to the posting of 
the notice, I do not find that this change exceeds in scope the Soe 
taken by Respondent prior thereto. 

I find that at least insofar as prerecording is concerned, the uni- 
lateral changes, announced by the Employer on December 4, do not 
meet the requirement that the changes instituted shall be no greater 
than those previously submitted to the Union. 7 

Respondent appears to contend that ample opportunity was given 
the Union to negotiate concerning the changes between the December 3 
announcement and the December 4 posting and therefore Respondent's 
bargaining duty was met. I cannot so find in the context of the negotia- 
tions which had preceded the promulgation of the unilateral changes. 
There is a conflict in the testimony as to whether on December 3, when 
Respondent's negotiators informed the Union's negotiator that they 
would institute unilateral changes, the Union's negotiator, Schnabel, 
asked what the changes were and was told by Willard that Respondent 
had not decided. Willard and McClay testified that the Union did not 
ask about the changes. I credit the testimony of Schnabel that he did. : 
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I find it improbable that, faced with the statement that the Company 
would institute "some changes,” he would not have inquired what chang- 
es were in contemplation and I find further that inasmuch as the Com- 
pany did not decide what changes were to be made until the 4th of De- 
cember the answer imputed to Attorney Willard is consistent with the 
facts and probable under the circumstances. 

Thereafter, it was not until sometime after 4 p.m. on the 4th that 
a copy of the notice which set forth the changes was furnished the Un- 
ion's negotiators. At that time, Schnabel and McClay had a private con- 
versation during which Schnabel asked what changes would be put into 
effect that night. Schnabel told McClay that he- didn't think he could keep 
his people at work in the face of the changes and asked McClay to re- 
scind them. McClay ascertained what changes would be put into effect 
that night and informed Schnabel that there were four such changes. 
The two negotiators went over the impact of each of the changes and 
Schnabel obviously came to the conclusion that the changes were of a 
nature that could be remedied by the payment of additional fees. The 
parties went back into negotiation as groups with the Union requesting 
the Employer not to initiate the changes and stating that none of the is- 
sues had been bargained to a deadlock and that some of them had not 
been bargained at all. The employer pointed out to the Union that the 


time was running out. 4 In view of the circumstances as I have set 
them forth above, I cannot find that the Union had an adequate oppor - 
tunity to bargain about the imposition of the changes or about those 
matters which were not at impasse during the short period between 4 
and 5 o'clock on December 4, when they finally had knowledge what 
changes were in Respondent's contemplation. 


4/ Apparently both parties considered that 5 o'clock was a deadline 


before which time the Union would have to take some step to avert the 
imposition of the changes. What steps might have been effective in 
this regard is not explicated on the record. 
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The Effect of the Unilateral Changes 


With the exception of the wage increase each of the unilateral 
changes instituted by the Employer were of such a nature that they 
changed working conditions which the Union was fighting hard to pre- 
serve. This is not like the situation as in Bradley Washfountain Co., 
89 NLRB 1662, where the union demanded a wage increase greater 
than the employer was prepared to make but the employer granted a 
wage increase greater than he had offered. Even in that case the 
Board found a violation (which was subsequently denied enforcement 
by the United States Court of Appeals for the Seventh Circuit, 192 
F.2d 144, on the stated ground that the effect of the wage increase 
would, if anything, enhance the Union's prestige.) Here, with the Un- 
ion vigorously contending against the changes, the effect could only be 
a derogation of the Union's position and consequently an obstruction to 


the collective-bargaining process. 5/ In N.L.R.B. v. Katz, (supra) 
the Supreme Court stated: : 

“but the Board is authorized to order the cessation of be- 
havior which is in effect a refusal to negotiate, or which 
directly obstructs or inhibits the actual process of discus- 
sion, or which reflects a cast of mind against reaching 
agreement." | 


5/ I do not rely in so finding on the fact that the Employer entered 
into the unilateral change for the express purpose of putting pressure 
on the Union in negotiations rather than for reasons of its own conven- 
ience or economics. I am not unaware of the language of the United 
States Supreme Court inN.L.R.B. v. Katz, supra, speaking of its de- 
cision in Labor Board v. Insurance Agents Union, 361 U.S. 477. 

". . . congress had not in Section TOIOR the counterpart of Section 
8(a)(5) empowered the Board to pass judgment on the legitimacy of 

any particular economic weapon used in support of genuine negotia- 
tions." In view of my findings above, I do not find it necessary to con- 
sider or decide whether under all the circumstances this is a legiti- 
mate economic weapon used in support of genuine negotiations. 
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I find that by its actions herein, Respondent obstructed and inhibited 
the process of discussion although in the light of all the circumstances 
I cannot find that the Respondent's action reflected a cast of mind 
against reaching agreement. 

Accordingly, I conclude and find that the Respondent, by uni- 
laterally changing the working conditions of its employees, at a time 
when it had a duty to bargain with their collective bargaining, repre- 
sentatives, in a unit appropriate for collective bargaining, failed and 
refused to bargain in violation of Section 8(a)(5) and (1) of the Act. 


The Nature of the Strike 


The complaint alleges, the answer denies, and the parties liti- 
gated and argued whether the strike, which commenced on December 
10 was an unfair labor practice strike, or an economic strike. Inas- 
much as I have found that the employer engaged in unfair labor prac- 
tices in its unilateral changes in working conditions announced Decem- 
ber 4, it is necessary only to determine whether the strike resulted 
therefrom, or merely followed them. 

It is clear that the Union had been, as I earlier characterized 
it, “rattling the saber" and that the employer was concerned whether 
a strike would ensue. The Union could have engaged in a strike at any 
time after 5 p.m. on December 4, but that Schnabel agreed that he 
would not undertake a strike without at least 24 hours notice to the em- 
ployer, and such notice had not been given. I find no evidence that the 
Union was in fact prepared to strike on that date, or on any certain 
date. When Schnabel was informed of the unilateral changes that the 
employer was putting into effect, he pleaded with the Employer not to 
post the notice stating that it would be hard to hold the men if they were 
infuriated by the changes; the employer nevertheless posted the notice. 
A strike did not ensue. It was only after he was informed that the em- 
ployer was putting more changes into effect, that Schnabel determined 
that a strike would be necessary. He called the unit together, although 
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this was not necessary under the circumstances that he had been given 


authority to call a strike whenever he deemed it necessary. At the 
meeting he told the men that Respondent was effectuating more of the 
changes that it had promulgated. After a discussion lasting some hour 
and a half the meeting broke up with the consensus that a strike was 
necessary, and Schnabel gave Respondent 24 hours notice that ; strike 
would commence. 

It is clear, and I find that Respondent's promulgation of the chang- 
es in the working conditions, and its successive actions in effectuating 
them precipitated the strike. Whether there would have been a strike 
in the absence of Respondent's unfair labor practices is questionable. 

I believe that the Union was unwilling to commence a strike at that time, 
but it was certainly contemplating strike as a possibility thereafter. 
Accordingly, I find that the strike was in its inception, an oot labor 
practice strike. 

Respondent contends that even if the strike were viomodk as hav- 
ing been caused by unfair labor practices, it was converted thereafter 
into an economic strike by its offer, on January 15, of a strike settle- 
ment agreement providing for an immediate termination of the strike, 
resumption of operations under the expired contract, subject to 24 
hours' termination, revokation of the unilateral changes, with provision 
for 24 hours’ notice of any subsequent changes, suspension of any disci- 
plinary actions instituted by the Union during future negotiations, and 
immediate resumption of the negotiations. Respondent relies on. the de- 
cision in Nelson B. Allen, 149 NLRB 229 in which case employees who 
struck because the employer discriminatorily discharged them, and re- 
fused to negotiate with their newly selected union were deemed unfair 
labor practice strikers. Upon the employer reinstating the discharged 
employees, and commencing good faith bargaining, the Trial Examiner, 
with Board approval, found that their status changed to that of economic 
strikers, since the employer was by that time meeting its statutory 
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obligation. I find the Allen case distinguishable. There the unfair labor 
practices had ceased by the reinstatement of the dischargees, and the 
subsequent bargaining, and the Trial Examiner found as a matter of fact 
that the employees continued to strike only for economic motives. In 
the instant case, on the other hand, Respondent's proposal to the Union 
amounted only to a proposal to cease its unfair labor practice; in effect 
it offered to bargain on the terms under which it would do so. There is 
no evidence that Respondent ever informed the Union that it had rescind- 
ed its unilateral changes, or that it would not reinstitute them again 24 
hours after the strike was over, in accordance with the terms of its of- 
fer. 8/ I believe that the facts of the instant case are more akin to 
those in D'Armigene Inc., 148 NLRB 2 where the Trial Examiner found, 
with Board approval, that in the absence of a complete cessation and full 
remedying of the unfair labor practices which gave rise to the strike, its 
character continued. 

I find that the strike was an unfair labor practice strike in its in- 
ception, and continued to be an unfair labor practice strike at least un- 
til the time of the hearing. Inasmuch as it appears that the strike has 
been settled, and a contract may have been entered into between the 
parties, and no motion to amend the complaint to allege a violation of 
Section 8(a)(3) in regard the reinstatement of the strikers has come to 
my attention, I see no necessity to provide any remedial provisions with 
regard to the character of the strike; if such exists it may be left to 
subsequent proceedings if such there be. 


6/ «rhe other cases cited by Respondent, relating to the validity of 
offers or reinstatement to discriminatees are distinguishable on their 
facts. In Central Illinois Public Service Com , 139 NLRB 1407 the 
unusual fin re to ro e ral action was called 
for by the peculiar facts of that case, as the Trial Examiner carefully 
pointed out; such facts are not here present. 
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IV. Conclusions of Law 


1. The Respondent is engaged in commerce and the Union is a 
labor organization within the meaning of the Act. 

2. All radio and television announcers, newscasters, sports - 
casters, floor managers, director-coordinators and all other talent or 
artists employed by the employer at its facilities in Kansas City ex- 
cluding news director, assistant news director, farm director, produc- 
tion manager and all other employees and supervisors as defined in 
the Act, constitute a unit appropriate for the purposes of collective bar- 
gaining within the meaning of Section 9(b) of the Act. | 

3. At all times material the Union has been the exclusive rep- 
resentative for the purposes of collective bargaining, within the mean- 
ing of Section 9(a) of the Act, of all the employees in the aforesaid ap- 
propriate unit. | 

4. By the unilateral imposition of changes in wages, hours and 
working conditions on December 4, 1965, and by the implementation of 
such changes thereafter, the Respondent has engaged in and is engaging 
in unfair labor practices within the meaning of Sections 8(@)(5) and 
8(a)(1) of the Act. : 

5. By the aforesaid refusal to bargain with the Union, the Re- 
spondent has interfered with, restrained and coerced its employees in 
the exercise of rights guaranteed in Section 7 of the Act, thereby en- 
gaging in unfair labor practices within the meaning of Section 8(a)(1) of 
the Act. : 

6. The aforesaid unfair labor practices, are unfair labor prac- 
tices affecting commerce within the meaning of Section 2(6) and (7) of 
the Act. ! 

V. The remedy | 


Having found that Respondent has engaged:in certain unfair labor 
practices, I shall recommend that the Respondent be-ordered to cease 
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and desist therefrom and to take certain affirmative action designed to 
effectuate the policies of the Act. 

The Board customarily holds that where an employer effectuates 
unlawful unilateral action, he must not be permitted to retain the fruits 
of such unfair labor practices and must be required to restore the 
status quo ante. John W. Bolton and Sons, Inc., 91 NLRB 989; Herman 
Sausage Co., Inc., 122 NLRB 168, enforced 275 F.2d 229 (C.A.5). On 
the other hand in fashioning a remedy here, account should be taken of 
the possibility that subsequent to the hearing the matters involved in 
the unilateral changes have been settled through negotiations with the 
Union, the restoration order in this instance should be conditioned upon 
the desires of the employees in the unit as expressed through their col- 
lective bargaining agent. Herman Sausage Co., Inc., supra; Beacon 


Dyeing and Finishing Co., Inc., 121 NLRB 953. Accordingly, the order 
will require that if the employees through their union desire the resto- 


ration of the status quo ante this shall be done. It appears from the 
record that to the extent that the unilateral changes were initiated they 
could be remedied by the payment of money under the terms of the then 
existing Free Lance Code of Greater Kansas City or other terms or 
conditions of the recently expired contract. I so recommend. 


RECOMMENDED ORDER 


Upon the foregoing findings and conclusions and the entire record, 
and pursuant to Section 10(c) of the Act, Taft Broadcasting Co., WDAF 
AM-FM TY, its agents, successors, and assigns shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively in good faith concerning 
wages, hours and other terms and conditions of employment with Amer- 
ican Federation of Television and Radio Artists, AFL-CIO, Kansas City 
Local as the exclusive representative of all employees in the following 
appropriate unit: all radio and television announcers, newscasters, 
sportscasters, floor managers, director -coordinators and other talent 
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or artists excluding news director, assistant news director, farm direc- 
tor, production manager and other employees and supervisors a de- 
fined in the Act. | 

(o) Making any unilateral changes affecting employees in 
the unit represented by the Union, with respect to wages, hours and con- 
ditions of employment. | 

(c) In any like or related manner interfering with, restrain- 
ing or coercing employees in the exercise of their rights eaten un- 
der Section 7 of the Act. | 

2. Take the following affirmative action which is necessary to 
effectuate the policies of the Act: 

(a) Upon request bargain collectively with the above -named 
Union as the exclusive representative of all the employees in: the appro- 
priate unit and embody in a signed agreement any understanding reached. 

(b) Revert to the wages, hours and conditions of employment 
existing prior to its unilateral changes effectuated December 4, 1965, 
except to the extent that working conditions and terms of employment 
presently existing result from agreement with the Union subsequent to 
the hearing in this matter, and the aforesaid Union does not desire res- 
toration of the working conditions and terms of employment existing im- 
mediately prior to December 4, 1965. 

(c) Make whole the employees in the unit by the adjustment 
in money of the amount they would have received for the work involved 
in the unilateral changes effectuated by the employer on December 4, 
1965, and thereafter until the commencement of the strike on December 
10, 1965. se 

(4) Preserve and upon request make available to the Board 
and its agents for examination and copying all payroll records, social 
security payment records, timecards, personnel records and reports 


and all other records necessary to determine the amount of the sums to 


be paid to the employees pursuant to section B above. 
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(e) Post at its stations in Kansas City, Missouri, copies of 
the notice attached hereto and marked Appendix. “/ Copies of said 
notice to be furnished by the Regional Director for the Seventeenth 
Region, shall after being signed by a representative of the Respondent, 
be posted by the Respondent immediately upon receipt thereof, and be 
maintained by it for a period of 60 consecutive days thereafter, in con- 
spicuous places, including all places where notices to ‘employees are 
customarily posted. Reasonable steps shall be taken to insure that 
such notices are not altered, defaced, or covered by any other material. 

(£) Notify the Regional Director for the Seventeenth Region, 
in writing, within 20 days from the date of this Recommended Order, 
what steps Respondent has taken to comply herewith. 8/ 


Dated at Washington, D. C. July 13, 1966. 


/s/ Paul E. Weil 
Trial Examiner 


v/ In the event that this Recommended Order shall be adopted by the 


Board the words "A' DECISION AND ORDER" shall be substituted for 
the words "THE RECOMMENDED ORDER OF A TRIAL EXAMINER" 
in the notice. In the further event that the Board's Order is enforced 

by a decree of a United States Court of Appeals, the words "A DECREE 
OF THE UNITED STATES COURT OF APPEALS ENFORCING AN 
ORDER" shall be substituted for the words "A DECISION AND ORDER.” 


8/ In the event that this Recommended Order be adopted by the Board, 
this provision shall be modified to read: "Notify said Regional Direc- 
tor, in writing, within 10 days from the date of this Order what steps the 
Respondent has taken to comply herewith." 
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APPENDIX 


NOTICE TO ALL EMPLOYEES 


- PURSUANT TO 
THE RECOMMENDED ORDER OF A TRIAL EXAMINER OF THE 
NATIONAL LABOR RELATIONS BOARD 
and in order to effectuate the policies of the 
NATIONAL LABOR RELATIONS ACT 
(AS AMENDED) 
we hereby notify our employees that: 


WE WILL NOT refuse to bargain collectively in good faith con- 
cerning wages, hours and other terms and conditions of employ- 
ment with AMERICAN FEDERATION OF TELEVISION AND 
RADIO ARTISTS, AFL-CIO, KANSAS CITY LOCAL as: the ex- 
clusive representative of the employees in the unit described 
below by making unilateral changes affecting employees ‘with 
respect to wages, hours and terms and conditions of employment. 


WE WILL NOT in any like or related manner interfere ‘with, 
restrain, or coerce employees in the exercise of their rights 
guaranteed under Section 7 of the Act. 


WE WILL on request bargain collectively with the eae 
union as the exclusive representative of all the employees in the 
unit described below, and embody in a signed coo any un- 
derstanding reached. 


WE WILL revert to the wages, hours,and terms and conditions 
of employment existing prior to our unilateral change effectuat- 
ed December 4, 1965, except to the extent that working ‘conditions 
and terms of your employment presently existing result from 
agreement with the union subsequent to the hearing in this mat- 
ter, and the aforesaid union does not desire restoration of such 
terms and conditions existing prior to December 4, 1965. 
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WE WILL make whole the employees in the unit by the adjust- 
ment in money of the amount they would have received for the 
work involved in the unilateral changes effectuated by the em- 
ployer on December 4, 1965, and thereafter until the commence- 
ment of the strike on December 10, 1965. 


The bargaining unit is: 


All radio and television announcers, newscasters, sports - 
casters, floor managers, director-coordinators, and other 
talent and artists excluding news director, assistant news 
director, farm director, production manager and other em- 
ployees and supervisors as defined in the Act. 


TAFT BROADCASTING CO., 
WDAF AM-FM TV 
Employer 


Representative 


—— 

This Notice must remain posted for 60 consecutive days from 
the date of posting, and must not be altered, defaced, or covered by 
any other material. 

If employees have any question concerning this Notice or com- 
pliance with its provisions, they may communicate directly with the 
Board's Regional Office, 610 Federal Building, 601 East 12th Street, 
Kansas City, Missouri 64106 (Tel. No. 221-2732). 
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DECISION AND ORDER 


On July 13, 1966, Trial Examiner Paul E. Weil issued his Deci- 
sion in the above-entitled proceeding, finding that the Respondent had 
engaged in and was engaging in certain unfair labor practices within 
the meaning of the National Labor Relations Act, as amended, and rec- 
ommending that it cease and desist therefrom and take certain affirma- 
tive action, as set forth in the attached Trial Examiner's Decision. 
Thereafter, the General Counsel and the Respondent filed exceptions 
to the Trial Examiner's Decision together with supporting briefs. The 
Respondent also filed an answering brief. x 

The National Labor Relations Board has reviewed the rolings of 
the Trial Examiner made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. The Board 
has considered the Trial Examiner's Decision, the exceptions and 
briefs, and the entire record in this case, and hereby adopts the find- 


ings, conclusions, and recommendations of the Trial Examiner only to 
the extent consistent with this Decision and Order. | 


The Respondent excepts to the Trial Examiner's conclusion that 
it violated Section 8(a)(5) and (1) of the Act by unilaterally changing 
existing terms and conditions of employment while negotiating with the 
Charging Party, hereinafter called the Union, for a new collective- 
bargaining agreement. In reaching this conclusion, the Trial: Examiner 
found that the parties had not bargained to an impasse on the issues en- 
compassed by the Respondent's changes. 

The record shows the following facts: 

On April 1, 1964, Respondent Taft Broadcasting Co., acquired 
ownership of WDAF AM-FM TV and assumed its predecessor’ s collec- 
tive-bargaining agreement with the Union. In May 1965, the Respondent 


I The Respondent has requested oral argument. As the record, the 
Trial Examiner's Decision, and the exceptions and briefs adequately set 
forth the issues and positions of the Respondent, its SESE is hereby 


denied. 
| 


318 


sent the Union a notice of termination of the aforementioned agreement 
effective October 1, 1965, and requested bargaining for a new contract. 
Pursuant to this request the parties met for the first time on June 4, 
1965. Neither side had proposals ready. At their second meeting, 
which was held on June 24, the Respondent furnished the Union its pro- 
posal for a new contract. Apparently, this proposal, which was dis- 
cussed at the third meeting of the parties on August 24, represented a 
substantial departure from the agreement then in effect. The Company 
wanted complete interchangeability with respect to categories of em- 
ployees and between broadcasting media without the limitations im- 
posed by the existing agreement. The Company also stated that it want- 
ed no limitation on the amount of pre-recording of broadcast material. 
Under the old agreement pre-recording was limited to not more than 
five hours per medium (AM, FM, TV) per broadcast day. 

The parties next met on September 9, 1965. At that time the Un- 
ion furnished the Company its proposal for a new agreement which was, 
essentially, a carry-over of the old contract with increases in wage 
rates and fringe benefits and with certain deletions in the duties of art- 
ists. The parties met three more times during September. Some 
agreement was reached on disputed issues (e.g., preparation time, out- 
side employment) where no change in the contract was involved. How- 
ever, there was no agreement on or discussion of those terms of the 
Company's proposal dealing with interchange between categories and 
between media, or of pre-recording without limitation. On September 
30, the parties extended the current contract by an agreement which 
provided for a 15-day termination notice. 

From that time through October 22 the parties held six more bar- 
gaining sessions without reaching agreement on the major issues which 
separated them. They did agree to continue the existing policy of per- 
mitting general managers and program directors to broadcast station 
editorials. However, with respect to the Company's proposal concern- 
ing interchange between categories, discussions were fruitless. Further, 
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the Respondent advised the Union that it considered "director -coordi- 


nators" to be encompassed within its proposal for employee inter - 
change between categories. The status of negotiations at this stage 
was summed up by the Union's executive secretary and chief negotia- 
tor in his October 26 report to employees: "Following these 13 bar- 
gaining sessions I can only report to you that no progress has been 
made. On the contrary in many areas we are further apart now than 
when the negotiations started". And again on November Devers : - we 
have held two more bargaining sessions and still we have no progress". 
The Union, in this communication, called for a strike vote. Apparently, 
the only agreement reached in this period concerned the union shop pro- 
vision. : 

The parties conducted bargaining sessions 14 through 20 in the 
period November 3 through 19, 1965. Some progress was made when 
the Company agreed to longer rests between work weeks in accordance 
with the Union proposal and also agreed to withdraw its proposed chang- 
es in meal periods. However, the Company maintained in its discus - 
sions that it could not accept restrictions on the assignment of employ- 
ees, including director -coordinators, within categories even after the 
Union modified its position to permit more latitude to announcers doing 
newscasts. Further, the Respondent rejected the Union's demand that 
it take certain staff employees off the air after the Board, in a. unit 
clarification proceeding, had found them to be supervisors and there- 
fore excluded them from the contractual unit. 2. At this stage in nego- 
tiations, on November 19, 1965, the Union gave the Respondent notice of 
its intention to terminate the contract extension agreement. : 

At the 21st meeting of the parties, which was held on November 
23 with a Federal Mediator in attendance, the Respondent agreed to the 
Union's proposal regarding an increase in minimum Overtime: The 


2/ Taft eee Company, 17-UC-3 (Regional Director's Deci- 
sion dated October 13, x 
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parties also agreed to return to the termination provision in the old 

contract. They agreed further that future meetings would be held at 

the office of the Federal Mediation and Conciliation Service. Bargain- 

ing continued on November 24 at which time the Company furnished the 

Union a new proposal entitled "INTERCHANGE BETWEEN CATE- 

GORIES", which included, among other things, the following provisions: 
Any artist covered by this Agreement may perform in any 
category in or out of this Agreement upon payment only of 
the appropriate in-shift fee provided by this Agreement, if 
any, not to exceed hours per week per artist. 


Staff Directors and Coordinators: (Old contract provision 

carried over, with certain deletions, including the following 

deletion: "A Producer Director shall be.assigned to every 

live ‘on-camera’ program in addition to a coordinator”). 
The session ended, however, when the Union refused to continue nego- 
tiating because of the presence of a Company stenographer. 

At the 23rd meeting, which was held on November 29, agreement 
was reached on only one issue when the Company dropped its demand 
for a provision concerning discharge without cause. At this meeting 
the Company furnished the Union a "summary of positions" which re- 
viewed, among other things, the progress of the parties on the follow- 
ing issues: 

Interchange between media: Union rejects the Company's 
proposal for dropping time and number restrictions; 


Pre-recording: Union rejects the Company's proposal to 
drop restrictions. In its summation the Company stated that 


it would be willing to consider time limits on AM and TV but 
not on FM; 


Supervisors: Union rejects the Company's proposal to con- 
tinue the broadcasting duties of certain employees after 
these employees were excluded from the unit by the Board in 


the aforementioned UC proceeding, with the exception of cer- 
tain editorial broadcasts mentioned above; 


Wages: The Company noted the Union's proposal ae in- 

creases in the weekly base salary ranging from $5. 50 to 

$7.50. 
At this meeting, according to the testimony of Robert Wormington, a 
negotiator for the Company, the Union's chief negotiator expressed dis - 
satisfaction with the state of negotiations as they then existed, stating 
that the Company's proposal with respect to interchange between cate- 
gories was no more acceptable than the one offered at the beginning of 
negotiations. Further discussion of that issue was dropped. The Com - 
pany made its first money proposal, offering to grant employeed covered 
by the contract a $7 across-the-board increase in weekly base. ipay retro- 
active to October 1, 1965, with an additional $7 increase on the anniver - 
sary date of the contract, assuming it to be for a 2-year term. The Un- 
ion stated that it would accept the Respondent's offer if the latter would 
also agree to a continuation of the old agreement. The Company reject- 
ed this counterproposal. At this point the parties were split up by the 
Federal Mediators. On November 30 the parties met in penarate 8e8 - 
sion, but no bargaining took place. 

On the following day, the Union issued a third eee ee to 
employees advising them of the issues still in dispute after 24'bargain- 
ing sessions. The Union stated that 99 percent of the issues still out- 
standing "stem from Company demands for regressive changes in the 
current contract". With respect to the Company's proposal to combine 
the use of pre-recording with the elimination of categories and its pro- 
posal to continue broadcasting by employees removed from the bargain- 


ing unit, the Union stated that "such anti-union weapons we = not place 
in the hands of the Company"’. : 

At approximately the same time the Union established a mobile 
office in the immediate vicinity of the Respondent's radio station and 
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orders were placed for picket signs. The signs were painted on Decem- 
ber 1, 2, or 3, 1965. : 

On December 3 the parties met in separate session. On that date, 
the Company informed the Union that it would put certain changes into 
effect the next day. David Schnabel, the Union spokesman, asked the Re- 
spondent's attorney "if it was the Company's position that we had bar- 
gained to an impasse on all items". The attorney replied "not neces - 
sarily” or as he himself subsequently testified "not necessarily on each 
and every issue but on the contract". Thereafter the parties went into 
joint session and, among other things, discussed the pre-recording is- 
sue. The Union offered the Company unlimited pre-recording on FM if 
the Company would accept an absolute prohibition against pre-recording 
of AM and TV. The Company rejected this offer noting that as it broad- 
casts independently on FM only 8 or 9 hours per day the total amount of 
pre-recording offered by the Union would be less than that permitted un- 
der the old contract. 

The parties met again the next day, December 4, at which time the 
Company furnished the Union a list of changes it planned to put into ef- 
fect at 5 o’clock that afternoon. S The issues encompassed by the an- 
nounced changes, however, were not discussed at this meeting, although 
the parties did agree to a subsequent bargaining session. At the hearing, 
John McClay, executive vice-president of Taft, and chief negotiator for 
the Respondent at the time the above changes were announced, testified 
that the imposition of thése changes was considered by the Company to 
be the most appropriate means of breaking the deadlock in negotiations 
which it believed had occurred. Other Company representatives testi- 
fied variously that the Company instituted the aforementioned changes 
in order to get some of the relief it had been seeking in negotiations, 
that there was no intent to bypass the Union in an appeal directly to 


af A copy of the Respondent's notice announcing these changes is in- 
cluded as the appendix to this Decision and Order. 
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employees, and that, by December 3, the Company had everthing out 
that it knew to put out "at that point”. 

The parties met four times between December 6 and 10, 1965. 
In this period some agreement was reached on issues unrelated to the 
changes announced by the Respondent. They included a pension pian 
provision, an increase in the rate for contract artists, and a continua- 
tion of the old contract provision with respect to vacations. The Com- 
pany rejected, however, proposals made by the Union concerning the 
duties of newscasters and announcers. At the meeting of December 10 
the Company furnished the Union its "final" position on the major is- 
sues still in dispute. Its position did not vary from that taken in the 
earlier bargaining sessions except that it stated its willingness to ac- 
cept a 70-hour pre-recording limitation on AM and TV provided no lim- 
itation was placed on FM, and it also offered some modification of its 
earlier proposal regarding categories. The Company rejected, how- 
ever, the Union's specific proposals regarding the duties of emmomere 
and newscasters and, as the Respondent's announced changes had by 
that time been put into effect, the Union gave 24-hour strike notice. The 
strike began on December 12. More than 10 meetings between the par- 
ties occurred between that date and the date of hearing herein without 
the parties coming to an agreement of the major issues outstanding. A 
contract was negotiated, however, and the strike was terminated subse- 
quent to the hearing but prior to the date of the Trial Examiner's Deci- 
sion. 4 : 

The Trial Examiner found that the parties had not reached an im- 
passe on the pre-recording issue at the time the Respondent announced 


the changes discussed herein, as evidenced by its subsequent offer to 
| 


4/ The Respondent excepts to the Trial Examiner's ruling denying 
its motion to reopen the record for receipt of evidence relating to the 
strike settlement. We hereby adopt the ruling made by the Trial Exam - 
iner for the reasons set forth in his Decision. 


324 


accept the 70-hour limitation on AM and TV which was not made until 
after the unilateral changes were announced. He also found that an im- 
passe had not occurred on the question regarding assigned duties 
(elimination of the double manning requirement of the old contract) of 
director -coordinators, or for that matter on the question of their in- 
clusion in the unit. He did find that the parties had reached an impasse 
in negotiations concerning the interchange of employees between cate- 
gories and between media. 

The Trial Examiner held, however, that the changes imposed by 
the Company should be viewed as a single interlocking issue: "whether 
the Employer in exchange for the $7 across-the-board wage increases 
should be permitted the freedom to assign its artistic personnel without 
regard to the categories and media which had theretofore existed and 
without paying the additional fee required under the terms of the pre- 
existing contract, and the freedom to prerecord additional material”. 
On this issue the Trial Examiner found no impasse. Further, he found 
that, at least insofar as pre-recording is concerned, the unilateral 
changes first announced on December 4 and subsequently implemented 
do not meet the requirement that they be no greater than those previ- 
ously proposed to the Union. We disagree with these ultimate findings 
of the Trial Examiner. 

An Employer violates his duty to bargain if when negotiations are 
sought or are in progress he unilaterally institutes changes in existing 
terms and conditions of employment. 5, On the other hand, after bar- 
gaining to an impasse, that is, after good-faith negotiations have ex- 
hausted the prospects of concluding an agreement, an employer does not 
violate the Act by making unilateral changes that are reasonably com- 
prehended within his pre-impasse proposals. & 


5/ wLRB. v. Katz, 369 US. 736 (1962). 


6/ nLRB. v. Intracoastal Terminal, Inc., 286 F.2d 954 (C.A. 5). 
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whether a bargaining impasse exists is a matter of judgment. 

The bargaining history, the good faith of the parties in negotiations, 
the length of the negotiations, the importance of the issue or issues as 

to which there is disagreement, the contemporaneous understanding of 
the parties as to the state of negotiations, are all relevant factors to 
be considered in deciding whether an impasse in bargaining existed. 

Applying the foregoing standards to the instant case, we believe 
that the parties here reached an impasse in negotiations. As found by 
the Trial Examiner, there is no evidence that the Respondent engaged 
in bad-faith bargaining. The Respondent wanted certain changes in 
working conditions which would give it greater flexibility in the assign- 
ment of its personnel. As viewed by the Union, this meant serious loss 
to its members. Both parties took strong positions. Both parties bar- 
gained in good faith with a sincere desire to reach agreement. ' How- 
ever, after more than 23 bargaining sessions, progress was imper - 
ceptible on the critical issues and each believed that, as to some of 
those issues, they were further apart than when they had begun negoti- 
ations. Viewed in this light and from the vantage point of the parties on 
December 4, when the Respondent announced the changes here involved, 
we are unable to conclude that a continuation of bargaining sessions 
would have culminated in a bargaining agreement. Of course it is true 
that, by December 4, other issues had been resolved by the parties. 
But, in this respect, an impasse is no less an impasse because the par- 
ties were closer to agreement than previously, and a deadlock is stilla 


deadlock whether produced by one or a number of significant and unre- 


solved differences in positions. 

In these circumstances we find that an impasse in contract nego- 
tiations had occurred when, on December 4, 1965, the Respondent an- 
nounced the changes here in question. We find further that these chang- 
es were reasonably comprehended within the Respondent's proposals 
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which preceded impasse. We hold, therefore, that the Respondent, hav- 
ing taken the unilateral action discussed above, did not thereby violate 
Section 8(a)(5) and (1) of the Act. Accordingly, we shall dismiss the 
complaint herein. 


ORDER 


Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby orders that the 
complaint against the Respondent, Taft Broadcasting Co., WDAF AM- 
FM TV, Kansas City, Missouri, be, and it hereby is, dismissed. 


Dated, Washington, D. C., March 20, 1967. 


/s/ Frank W. McCulloch. 
Chairman 


/s/ John H. Fanning 
Member 


/s/ Gerald A. Brown 
Member 


/s/ Howard Jenkins, Jr., 
Member 


/s8/ Sam Zagoria 
Member 


NATIONAL LABOR RELATIONS 
BOARD 
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APPENDIX 


* * a 


NOTICE TO ALL ANNOUNCERS, NEWSMEN, 
DIRECTOR-COORDINATORS AND 
FLOOR MANAGERS 


Effective immediately the following changes in operating pro- - 


cedures and compensation will take place: 


1. Wages for all employees within the bargaining unit represented 
by AFTRA will be increased by $7.00 per week. 


Announcers may be required to interchange between media with- 
out limitation on the number of times per day or the period be- 
tween appearances. 


Use of pre-recording may be increased to a maximum of 70 
hours per week per medium on AM and TV and without limit on 


The Company proposal with respect to changes in the duties sec- 
tion of the contract will be in effect with the following BEES 
changes to be instituted immediately: 


a. Announcers may be required to do news, weather and sports 
in shift for the applicable in-shift fee. 


Newsmen may be required to do sports in shift for the ap- 
plicable in-shift fee. 


The assignment of two director-coordinators to live programs 
will be at the Company's discretion, as will be the assignment 
of a director-coordinator to station breaks. 
Other services may be required out-of-category, but in shift, 
up to ten hours per artist per week. | 

* * * 


Dated, December 4, 1965. 
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This case is before the Court on a Petition for Review 
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“Board (hereinafter called the “Board”). The Court’s 
jurisdiction rests on Section 10(f) of the National Labor 
Relations Act, as amended, 61 Stat. 136, 29 U. S. C. 
Section 151, et seq. The Decision and Order of the Board 
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STATEMENT OF THE CASE 
A. Introduction. 


The proceedings were initiated upon charges (G. C. 
Ex. 1-E, J.A. 189)? by Petitioner that WDAF AM-FM- 
TV (hereinafter called the ‘‘Company’’) had violated 
various sections of the National Labor Relations Act 
(the ‘‘Act’’). Thereafter, the General Counsel issued a 
complaint alleging that the Company had violated Sec- 
tion 8(a)(1) and (5) of the Act. The complaint (G. C. 
Ex. 1-F, J.-A. 192) alleged in J VII that the Company 
refused to bargain collectively with the Petitioner in that 
the Company”’ . . . bypassed the Union and unilaterally 
changed existing wage rates, hours of employment, job 
duties, and other terms and conditions of employment.” 
The complaint further alleged that the strike, which 
commenced on December 11, 1965, was caused by the 
unfair labor practices of the Company. Subsequently, a 
hearing was held before Trial Examiner Paul E. Weil 
who, on July 13, 1966, issued his decision (J.A. 286), 
finding that the Company had violated the Act in the 
manner alleged. Thereupon, the Company filed exceptions 
to the Trial Examiner’s decision of finding it guilty of 
violations of the Act and the General Counsel also filed 
exceptions to certain portions of the Trial Examiner’s 
decision. On March 20, 1967, the Board reversed the 
Trial Examiner and ordered that the complaint against 
the Company be dismissed (J.A. 317). On May 1, 1967, 
Petitioner filed a Motion for Reconsideration of the said 
decision of the Board and, on June 2, 1967, the Board 
denied Petitioner’s Motion for Reconsideration. Petitioner 
then filed a Petition for Review in this Court on July 
24, 1967. 


1“J.A.” references are to the pages of the record printed as a joint 
appendix to the briefs. 
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B. The Trial Examiner and Board Decisions. 


The Trial Examiner found ‘‘. . . no impasse in the 
central issue .. .”? (J-A. 303) and further found that the 
subjects involving the assignment of Director-Coordina- 
tors, the inclusion in the unit of Director-Coordinators 
and the time limitation on pre-recording ‘‘. - . viewing 
the issues separately, or, viewing them as facets of a 
single issue, remained issues under negotiation, without 
an impasse having been reached.’ (J.A. 303) The Trial 
‘Examiner further found that the unilateral change in- 
volving the use of pre-recording up to a maximum of 
seventy hours a week for both AM and TV, and without 
limit on FM, did not meet the requirement that the 
‘changes instituted shall be no greater than those previ- 
ously submitted to the Union (J .A. 304). He, therefore, 
found that the Company violated the Act by unilaterally 
changing conditions of employment (J.-A. 308) and he 
further found that Intervenor’s promulgation of the 
‘changes in the working conditions and its successive 
actions in effectuating them precipitated the strike (J.A. 
'309); therefore, that the strike was an unfair labor 
practice strike in its inception and continued to be an 
‘unfair labor practice strike (J.A. 310), and he made 
certain recommendations concerning a remedial order. 

The Board found that “. .. progress was imperceptible 
on the critical issues . . .” and that an impasse in con- 
tract negotiations had occurred when, on December 4, 
' 1965, the Intervenor announced the changes in question 
(J.A. 325). 
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C. The Underlying Facts. 


On April 1, 1964, Intervenor, Taft Broadcasting Com- 
pany, assumed ownership of WDAF AM-FM-TV in 
Kansas City (J.A. 7). The Company assumed the Col- 
lective Bargaining Agreement between WDAF AM-FM- 
TV and the Union (J.A. 7; G. C. Ex. 2, J.A. 195). This 
Contract was due to expire October 1, 1965 (J.A. 94). 
On May 20, 1965, the Company notified the Union it 
desired to terminate the Contract and asked that negotia- 
tions commence by June 1, 1965 (J.A. 8, 94; G. C. Ex. 3, 
J.A. 211). Bob Wormington, General Manager of WDAF- 
TV, testified the notice was sent early because the Com- 
pany was asking for substantial changes and knew it 
would take a long time to arrive at a new Contract (J.A. 
94). : 
The first meeting was held June 4, 1965 (J.A. 9). 
Neither party submitted a proposal at this meeting (J.A. 
9). At a meeting on June 24, the Company presented its 
Contract proposal (J.A. 10; G. C. Ex. 4, J.A. 212). The 
proposal contained no reference to Director-Coordinators, 
although they had been covered under the previous Con- 
tract (J.A. 11) and contained no wage proposal (J.A. 17). 
The parties met next on August 24, 1965, at which time 
David Schnabel, Executive Secretary and Chief Negotiator 
of the Petitioner, asked the Company for copies of the 
Company’s Welfare and Pension Plans? and information 
as to the administration or practice with respect to sick 
leave (J.-A. 14; R. Ex. 3, J.A. 261). Wormington testi- 
fied that certain information was sent to Schnabel on 
September 1 but that it was not until mid-November 


2The Company had initially proposed (G. C. Ex. 4, Sec. tI, Art. I, 
J.A. 215) that its contribution to the AFTRA Pension & Welfare 
Funds would be in lieu of all other Company profit sharing, Pension 
or Welfare Plans. Under the then existing Contract (G. C. Ex. 2, 
Sec. II, Art. III, JA. 196) there was no such restriction. 
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that Schnabel received a copy of the full Retirement 
Plan (J.A. 115). Schnabel was told that Bob Wormington 
iand Nick Bolton, General Manager of WDAF-Radio, 
‘would represent the Company in negotiations (J.A. 13). 
At the August 24 meeting, Schnabel testified that he 
‘was asking questions about their proposals from a pre- 
pared list when the Company refused to answer any 
further questions and the meeting adjourned (J.A. 13, 14). 
The next meeting was held September 9, 1965. At this 
meeting, Schnabel presented the Union’s Contract pro- 
posals (J.A. 16; G. C. Ex. 8, J A. 224). At this meeting, 
Schnabel asked Wormington when the Company would 
complete its proposal by adding the money items (J.A. 
'17) and asked why there was no provision in the Com- 
‘pany’s proposal with respect to Director-Coordinators 
'(J.A. 17). According to Schnabel, Wormington replied 
the Company would have their money proposal ready 
‘on September 16 and the Company’s proposal in regard 
to Director-Coordinators was left blank, pending the 
outcome of a unit clarification case (J.-A. 17; R. Ex. 3, 
'J.A. 263) which the Company had filed with the Board 
' July 26, 1965, in an attempt to exclude the Director-Coor- 
' dinators from the bargaining unit as being Supervisors 
'(J.A. 11). Mr. Wormington testified he did not recall 
‘ the above conversation but that no money proposal was 
made on the 16th and that they wanted to see what they 

' were buying for their money (J.A. 96). 
The parties met again on September 21, 1965 (J.A. 18). 
' At this meeting, the Union proposals were discussed. Mr. 
- Schnabel again requested sick leave information, a copy 
of the Taft Retirement Plan and the Company’s wage 
proposal (J.A. 18, 19). Schnabel testified Mr. Wormington 
"replied that as far as he knew, there was no copy of the 
' Taft Retirement Plan (J.A. 18). Schnabel further testified 
that the Company promised to furnish the sick leave in- 
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formation (J.A. 19) and that they would get their money 
proposal as soon as they could (J.A. 19, 20). Wormington 
did not recall these conversations and denied offering to 
supply a wage proposal in the immediate future (J.A. 
97). 

At the next meeting on September 22, Schnabel testified 
he again requested additional sick leave information which 
he needed and the Company said it would try and get 
it to him (J.A. 21). Wormington testified that they were 
having difficulty in getting this information (J.A. 98). 
At this meeting, Schnabel requested the Company make 
a money proposal (J.A. 21, 98) and a proposal on 
Director-Coordinators (J.A. 21). 

On September 30, 1965, the parties executed an exten- 
sion of the current Contract on a 15-day notice basis (J.A. 
22, 99). At this meeting, Schnabel testified that the 
parties reached an agreement on preparation time and 
outside employment (J.A. 22, 23); that he again asked 
the Company for a money proposal and for a proposal 
on Director-Coordinators (J.A. 23). At the October 7 
meeting, Schnabel testified he again requested additional 
sick leave information which the Company did not have 
(J.A. 24). The balance of the meeting was devoted to 
the discussion of grievances (J.-A. 24, 99). On October 
11, the parties discussed basically the recognition clause 
(J.-A. 25). On October 15, Schnabel requested the Com- 
pany to submit a proposal on Director-Coordinators, in 
view of the Regional Director’s decision in the unit clari- 
fication case, which included the Director-Coordinators 
in the unit (J.A. 25; G. C. Ex. 6, J.A. 221). A lengthy 
discussion ensued concerning this matter (J.A. 25, 26, 99). 

The parties met again on October 19 and 20 (J.A. 26, 
27). At the October 20 meeting, Schnabel testified he 
again asked for additional information on sick leave and 
he was informed the Company did not yet have it (J.A. 27, 
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28). Further, Schnabel inquired about the Company’s 
proposal on Director-Coordinators and was informed it 
was not yet ready. Schnabel again asked for copies of the 
Company’s Pension Plan but did not receive them (J.A. 
28). Schnabel testified that the parties agreed that Gen- 
eral Managers and Program Directors could perform cer- 
tain work without being covered by the Contract (J.A. 
28). On October 22, 1965, Schnabel again requested a 
copy of the Taft Pension Plan (J.A. 28) and asked for 
‘the Company’s Director-Coordinators proposal (J.A. 29). 
'@he balance of the meeting was taken up in discussing 
grievances (J.A. 29). 
At a meeting on November 3, Schnabel received from 
‘the Company a copy of a letter dated June 30, 1965, 
‘addressed to the Business Manager of the I.B.E.W. con- 
‘eerning the Taft Retirement Plan which Schnabel had 
requested on September 21, 1965 (J.A. 18, 30; G. C. Bx. 16, 
J.A. 234). Objection was made by Schnabel to the presence 
of a company stenographer and he again requested a copy 
of the Taft Plan (J.A. 29). 
On November 4, the parties again met. Schnabel testi- 
fied it was agreed that the Union Shop Provision would 
‘be changed and that both parties modified their positions 
‘on vacations; further, that the Union modified its posi- 
‘tion on overtime (J.A. 31). The next meeting was held 
November 10, 1965. Schnabel testified that at this meet- 
ing, the Company agreed to the Union’s proposal on 
“rest between staff stretches and the Company presented 
‘a new proposal on recognition (J.A. 32). Further, that 
"grievances were discussed at length (J.A. 32) and he 
again asked for a copy of the Taft Retirement Plan 
and was told nothing else was available (J.A. 32). At the 
November 11 meeting, Attorney James Willard appeared 
for the first time to represent the Employer (J.A. 32, 
157). At this meeting, the Company made its first ‘‘pro- 
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posal’? on Director-Coordinators. This ‘‘proposal’’ con- 
tained no wages or duties and was contingent upon the 
unit clarification case (J.A. 34). Schnabel again asked 
for a money proposal and Willard replied they were not 
anywhere close to talking about money (J.A. 159). At the 
next meeting on November 15, several areas of the Con- 
tract were discussed, including sick leave, extent of 
agreement and management rights (J.A. 34, 35, 159, 160) 
and the Company presented a new proposal on Super- 
visors’ Work” (J.A. 36). 

On November 17, Mr. Read, a Taft Vice-President, was 
present to discuss the Pension Plan. Schnabel had re- 
ceived a copy of the Plan on November 12, 1965 (J.A. 36). 
Schnabel testified that he had first requested a copy of 
this Plan on August 24, 1965 (J.A. 14). On November. 19, 
the testimony of both Schnabel and Willard. indicated 
that there was agreement reached on various matters and 
that modified views were submitted (J.-A. 36, 37, 161). 
At this meeting, Schnabel served the 15-day Contract 
Termination Notice (J.A. 38). On November 23, Schnabel 
again requested sick leave information and the Company 
modified its position in different areas (J.A. 162). 
Schnabel testified these related to mandatory retirement 
and probationary period; that the Company agreed to 
the Union’s proposal on minimum overtime calls and 
agreement was reached on the Contract termination date 
(J.A. 39). A Federal Mediator was present for the first 
time (J.A. 162) and discussion was limited due to the 
presence of the company stenographer (J.A. 38). On 
November 24, the Company presented a new proposal, 
entitled “Interchange Between Categories” (J.A. 162, 
163). Schnabel again objected to the presence of a Miss 
Spalding, the Company Stenographer, on the grounds 
he did not desire to negotiate in the presence of a re- 
porter (J.A. 40). 
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At the next meeting on November 29, the Company 
: dropped its demand for a discharge without cause Con- 
tract provision (J.A. 40, 163). The Company made its 
first wage proposal (J.A. 41). There were negotiating 
sessions on November 30 (J.A. 41) and December 3, 1965 
(J.A: 42). Mr. John McClay, the Employer’s Executive 
Vice-President, was present at the December 3 meeting 
and took charge of negotiations for the Company, but 
i did not take over as its spokesman until December 4, 
1965 (J.A. 140). There were no joint sessions from the 
afternoon of November 29 to December 3 (J.A. 76, 77). 
At this latter meeting, there was only a short joint ses- 
sion and it was on this date that the Company, for the 
' first time, mentioned unilateral changes (J.A. 42). 


D. The Unilateral Changes in Working Conditions. 


Schnabel testified that on December 3, while he and 
David Whipple, the Union’s attorney, were in one of the 


Mediator’s offices, Willard and McClay burst into the 
office and Willard stated: ‘‘Is the Union going to strike 
at 5 o’clock tomorrow and, if not, will you agree to give 
us 24hours’ notice of strike??? McClay then stated to Wil- 
lard: “You have something else to tell him.” Willard then 
said: ‘Yes, we intend to put unilateral changes into 
effect as of 5 o’clock tomorrow.” Schnabel wanted to 
know what changes they intended. to make. Willard stated 
he did not know but the Company would feel free to 
make any and all changes. Schnabel asked if it was the 
Company’s position that they had bargained to an im- 
passe on all items. Willard replied: “not necessarily”’ 
(J.A. 42). Whipple testified substantially in accord with 
the above (J.A. 183). Aa 
According to Willard’s testimony (J.A. 168), he ap- 
proached Mr. Schnabel and stated: “Dave, we would like 
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to know whether you are going to strike at 5 o’clock 
tomorrow and, if not, we would like to know if you would 
give us 24-hours’ notice, but before you answer that 
question, I want you to know we are planning to make 
certain unilateral changes at 5 o’clock tomorrow.’’ Schna- 
bel’s reaction was: ‘‘Are you saying that there is an 
impasse on each and every issue?’’ Willard testified he 
replied: ‘‘Not necessarily on each and every issue, but 
on the Contract’’ (J.A. 169). 

According to McClay, the Employer’s Executive Vice- 
President, Willard “told Dave we were anxious to know 
whether or not he intended to strike at 5 o’clock the 
next day but before he answered that question, you 
(Willard) wanted him to know that we intended to 
initiate certain unilateral changes at that time.” McClay 
testified that Schnabel asked: ‘‘Do you consider every- 
thing in the Contrct deadlocked or to that general effect?” 
Willard replied: ‘‘not necessarily.’ MeClay also testified 
that Schnabel did not ask what changes were to be 
instituted (J.A. 132). 

After the above, the parties went into joint session 
and discussed recognition. At this time, the Union gave 
the Company a new proposal on recognition (J.A. 42, 
170). The parties adjourned about 5:25 P.M. and met 
again at 10:30 A.M. on December 4 (J.A. 42). The parties, 
according to Schnabel, discussed recognition, manage- 
ment rights, arbitration and sick leave (J.A. 43). The 
Company gave the Union earnings information on certain 
individuals they had previously requested. Schnabel tes- 
tified that “at 4 o’clock, right in the middle of the dis- 
cussions on sick leave, Mr. Willard handed me a list 
and told me that these were the changes the Company 
was instituting effective at 5 o’clock that day’’ (J.A. 43; 
G. C. Ex. 9, J.A. 228). In a private meeting with McClay 
(J.A. 44), Schnabel testified he complained to McClay 
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that he was shocked by this document and if these changes 
‘were posted, it would infuriate the Bargaining Unit and 
he would have trouble with the Unit. Schnabel asked 
McClay not to post them. McClay replied he couldn’t 
‘do anything. McClay stated the only immediate change 
would be that an announcer would be assigned to do a 
sports insert on the 6 o’clock news. Schnabel told McClay 
that if they had given him an opportunity to answer their 
questions yesterday, the answer would have been: ‘‘No, 
i we are not going to strike you at 5 o’clock and yes, we 
will give you 24-hours” (J.A. 44, 45). MeClay’s testimony 
i does not substantially dispute the above, although he 
states that he told Schnabel there would be four unilateral 
changes that night (J.A. 136). 

The parties then went back into joint session. Schnabel 
| testified that both he and Whipple requested the Com- 
pany bargain on the changes, stating that nothing had 
' been bargained to an impasse as far as they knew and 
some of the items had not been bargained on at all. 
Schnabel was advised by the Company that the changes 
- were being posted and there was no time to bargain on 
them beforehand (J.A. 45). Mr. MeClay’s testimony sub- 
' stantially confirms the above (J.A. 137). Schnabel testi- 
fied that agreement was confirmed with McClay on 
minimum overtime calls with the exception of double- 
time for work on the seventh day and that tentative 
agreement was also confirmed with respect to General 
Managers and Program Managers appearing on announce- 
ments of an editorial nature (J.A. 45). McClay did not 
refute the above and admitted that matters were gone 
' into (J.A. 187). The meeting adjourned at 6:45 P.M., 
' with an agreement to meet again on Monday, December 
6 (J.A. 45, 173, 174). According to both Schnabel and 
McClay, Schnabel informed McClay there would be no 
strike in the intervening period of time and the Union 
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would give the Company 24-hours’ notice of a strike 
(J.A. 48, 138). Schnabel and Wormington testified that, 
thereafter, unilateral action occurred in substantially all 
of the areas set out in the said list that had been delivered 
to Petitioner (J.A. 46, 47, 53, 106 through 111; G. C. Ex. 
9, J.A. 228). 


E. Negotiating Meetings After the Unilateral 
Changes and Before the Strike. 

By mutual agreement, the parties met again on Decem- 
ber 6, 1965 (J.A. 48). At this meeting, the Company 
dropped its extent of agreement proposal (J.A. 48, 142, 
144). The Petitioner agreed to delete Paragraph (c) of 
the Union Shop Provision (J.A. 49). Vacations, overtime 
and holiday options were agreed to (J.A. 150). Schnabel 
testified that the Company withdrew its demand for ex- 
clusion from the Taft Plans (J.A. 49) and that it was 
agreed to increase the rate for contract artists and to 
increase the spot-fee payment for contract artists. The 
Union modified its position on management rights and 
arbitration (J.A. 49). 

On December 7, the parties again met for 514 hours 
in Mr. McClay’s room at the Muehlebach Hotel (J.A. 51, 
146). It was at this meeting that the Company for the 
first time offered to make a firm, binding proposal on 
Director-Coordinators, except for a ‘‘side-bar’’ agree- 
ment on December 6 (J.A. 152, 153). 

The parties met again on December 9. McClay had left 
town and Willard resumed control for the Company 
(J.A. 174). Schnabel testified that the Union made a new 
proposal on the area of management rights and that 
layoff, work by supervisors, arbitration and the no- 
strike clause were discussed (J.A. 52). The parties 
agreed to meet again on December 10 (J.A. 52). Willard 


13 


‘testified that, at this meeting, agreement was worked 
out on the recognition clause and that the Director-Co- 
‘ordinators were discussed (J.A. 174). Schnabel testified 
‘that various areas were discussed and that the Company 
‘dropped its proposal concerning employees doing’ 10 hours’ 
work per week outside the Contract and that the Company 
agreed on restrictions as to the use of recorded material 
following the end of employment (J.A. 53). At this meet- 
ing, Schnabel gave the Company the 24-hour strike notice. 
Schnabel testified: “I told Willard I had no choice, that 
they were .. . putting into effect more and more of the 
unilateral changes posted on the 4th, the bargaining unit 
was on me...” (J-A. 53). Schnabel testified he made 
‘the decision to strike after members of the bargaining 
‘ ywnit advised him the Company was putting into effect 
‘ more and more of the unilateral changes (J.A. 59). The 
strike then commenced on December 12 (J. A. 54). 


STATUTES INVOLVED 


The pertinent sections of the National Labor Relations 
Act are set out in the Appendix, page 37, infra. 


STATEMENT OF POINTS 


L. The Board erred in failing to consider that the conditions 
of employment at the Company’s place of. business were 
under negotiation when the unilateral changes were invoked 
by the Company on December 4, 1965, so that by virtue 
of the doctrine enunciated in the Supreme Court case of 
NLRB. y. Katz, 369 U. S. 736, 743 (1962), there was no 
impasse. Specifically, as found by the Trial Examiner, there 
was no impasse on several matters under negotiation. 
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Il. The Board erred in failing to find that the Company 
violated the Act, since the unilateral changes were instituted 
for the purpose of circumventing the employees’ bargaining 
representative and directly influencing the members of the 
Bargaining Unit. 

TIL. The Board erred in failing to find that the Company 
violated the Act because of the manner in which said uni- 
lateral changes were instituted and because the Company 
did not consult and negotiate with the Union concerning 
these specific changes and their overall impact. 

IV. The Board erred in failing to determine that the 
unilateral change instituted as to pre-recording was not con- 
sistent with and/or was greater than the offer which was 
last previously submitted to the Union. 


IL. 


The Board, in finding the unilateral changes instituted 
by the Company to be lawful, disregarded the decision 
of the Trial Examiner and erroneously found that an 
impasse existed. While there were a number of bargain- 
ing sessions extending over a period of time, steady 
progress was being achieved. The earlier meetings were 
used to attempt to understand each other’s proposals, 
especially the Intervenor’s, which was a substantial de- 
parture from the then existing agreement. During the 
course of the various meetings, the petitioning Union 
was attempting to obtain various information from the 
Company but substantial delay was involved in delivering 
this information to the Union. However, agreements on 
various issues were being reached as the meetings con- 
tinued. The Company did not make any wage proposal 
until only three sessions away from the invoking of the 
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unilateral changes and it did not make a complete pro- 
posal concerning the Director-Coordinators’ classification 
‘until after the unilateral changes were invoked on Decem- 
ber 4, 1965. 

At the very time the unilateral changes were an- 
‘nounced on December 4, the parties were negotiating and 
‘continued to negotiate and reach agreements. Therefore, 
‘in view of the Supreme Court case of N.D.R.B. v. Katz, 
369 U. S. 736, 743 (1962), which holds that an employer’s 
‘gnilateral changes in conditions of employment under 
‘negotiation is a violation of Section 8(a) (5), the Board 
was in error in not finding a violation herein. 

Further, there were several specific items on which 
“there was no impasse, to-wit: WAGES — The Union 
agreed to accept the offer on wages; USE OF PRE- 
' RECORDING — The parties were flexible and proposals 
were being made before and after the unilateral changes; 
’ DIRECTOR-COORDINATORS — No concrete proposal 
‘had been made concerning these employees by the Com- 
pany until after the unilateral changes were invoked. The 
‘ Company had been contending that they were excluded 
from the unit as Supervisors and, therefore, as stated 
by the Trial Examiner: “. . . there was no real ex- 
ploration of the issue . . .” (J-A. 301); and PERFORM- 
ANCE OF WORK OUTSIDE THE CONTRACT — 
Item 4(d) of the Unilateral Changes (G. C. Ex. 9, J.A. 
228), would have authorized the Company to require 
bargaining unit personnel to perform work outside the 
: Contract. There had been no bargaining or exploration 
of this proposal. 

In view of these issues on which there was no impasse, 
the Company was not free to have invoked unilateral 
changes. 
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I. 


The unilateral changes were instituted for the pur- 
pose of circumventing the employees’ bargaining repre- 
sentative. 

_The Company’s Television Station Manager admitted 
that the unilateral changes were put into effect to con- 
vince unit members that they could live with these changes 
and that there was no economic need for the changes. 
Other testimony indicated that this was the reason why 
the unilateral changes were put into effect and this evi- 
dence, along with the fact that the Company’s representa- 
tives at the time of the unilateral changes did not claim 
to the Union that an impasse existed shows that the Com- 
pany was attempting to circumvent the employees’ bar- 
gaining representative and independently violated Sec- 
tions 8(a) (5) and (1) of the Act. 


Ti. 


-The manner in which these unilateral changes were 
instituted was violative of the Act. 

In the middle of fruitful negotiations between the par- 
ties on December 4, 1965, the Company interrupted nego- 
tiations and presented to the Union a list of the unilateral 
changes which were to go into effect one hour later. The 
Company failed and refused to discuss these unilateral 
changes and their impact with the Union, although it was 
obligated to do so in the interest of good faith collective 
bargaining. 

IV. 

‘Item. #3 of the unilateral changes (G. C. Ex. 9, J.A. 

228) authorized an increase in pre-recording to a maxi- 


mum of 70-hours per week, per medium on AM and TV 
and no limit on FM. The last preceding offer had been 


17 


unlimited pre-recording on all media. Therefore, the uni- 
lateral change was a better offer and was not consistent 
with the last offer made to the Petitioner so that the test 
for lawfully invoking unilateral changes was not met, as 
: set out in NLRB. v. Crompton-Highland Mills, 337 U.S. 
217, 225 (1949). 


was no impasse on several 


In considering the record herein, it is clear that the 
conditions of employment at the Company’s place of busi- 
ness were under negotiation before, simultaneously with 
and after the unilateral changes in question were insti- 
tuted. Further progress was being made in the negotia- 
tions in that agreements were being reached and exten- 
sive probing -with proposals and counter-proposals was 
taking place. 

The record shows there were a number. of bargaining 
sessions extending over a period of time and steady prog- 
ress was being achieved. There was an exchange of infor- 
mation, modification of positions, exchange of proposals 
and agreements were reached. The first few meetings 
were taken up with the parties attempting to understand 
each other’s proposals ‘and, in this connection, it must be 
remembered that the Company’s new proposal was a sub- 
stantial departure from the existing agreement (J.A. 13, 
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94). Further, a good deal of time was taken up with the 
Union’s Chief Negotiator, Schnabel, trying to get certain 
information and proposals from the Company (J.A. 23, 24, 
27, 28, 29), whose Chief Negotiators at that time was Bob 
Wormington and Nick Bolton (J.A. 13). At some of the 
meetings, the parties extensively discussed grievances 
under the old Contract (J.A. 24, 27, 29, 32, 99). On Sep- 
tember 30, agreement was reached on preparation time 
and outside employment (J.A. 22,23). On October 20, the 
parties agreed that General Managers and Program Di- 
rectors could perform certain unit work without being 
covered by the Contract (J.A. 28). On November 4, there 
was agreement on modification of the Union Shop Pro- 
vision. On November 10, the Company agreed to’ the 
Union’s proposal on rest between staff stretches (J.A. 
32). 

Then, at the November 11 meeting, for the first time, 
Attorney James Willard appeared to represent the Em- 
ployer as its Chief Negotiator (J.A. 32). Although it 
was claimed that Mr. Willard was also present to deter- 
mine why no more progress had been made in sixteen 
meetings, Schnabel pointed out that part of the reason 
progress had been slow was the Company’s failure to 
furnish information, particularly in the areas of sick leave 
and the Pension and Welfare Plans (J.A. 32, 33). It 
should also be emphasized that at this time, there had 
been no wage proposal or any reference to monetary 
items by the Company and, further, the Company had 
made no proposal on Director-Coordinators (J.A. 33). 

On November 19, the negotiations produced agreement 
on various matters and modified views were submitted 
(J.A. 36, 37, 161). Further accomplishments were made 
on November 23 when the Company agreed to the Union’s 
proposal on minimum overtime calls (J.A. 38, 39) and 
agreement was also reached on the Contract termination 
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date. This occurred despite the fact that the Company 
stenographer was present taking shorthand notes and the 
discussions were limited (J.A. 38). Also, for the first ses 
a Federal Mediator was present (J.A. 38). . 

On November 24, the Company came forth: with a new 
proposal on duties, entitled ‘‘Interchange Between. Cate- 
gories,” and, again, the Company’s stenographer was 
present so that no negotiations took place (J-A. 40).. 

Then, as the crucial day of December 4, 1965, came 
closer, a meeting was held on November 29’ which was of 
considerable significance in that the Company dropped 
its demand for discharge without cause (J.A. 40, 163) 
and the Company made its first wage proposal (J.A. 41). 
This occurred only three meetings away from the invok- 
ing by the Company of the drastic Ee chances 
(J.A. 41, 42, 43). 

On November 30, the parties met aoc, with the 
mediators (J.-A. 41) and the next meeting was held: on 
December 3, 1965, at which time the Company again 
switched its negotiating leadership by placing John Me- 
Clay, Executive Vice-President from Cincinnati, 1 in charge 
of negotiations® (J.A. 140). 

Only a brief joint session was held on December 3, at 
which time consideration was given to a new Union 
proposal on recognition (J.A. 42). The December 4 meet- 
ing started in the morning at 10:30 o’clock (J.A. 42) and 
the parties were fruitfully discussing recognition, manage- 
ment rights, arbitration, the Taft Pension Plans and sick 
leave (J.-A. 43). The Company finally gave the Union 
earnings information on certain individuals which had 
been previously requested quite some time before (J.A. 

3Mr. McClay testified that he arrived in Kansas City on December 


2 and immediately took charge of negotiations, but did not become 
its spokesman at the sessions until the December 4 meeting (J-A. 140). 


20 


36, 43). After the unilateral change incident at 4:00 
P. M., which will be discussed hereinafter, agreement 
was confirmed with McClay on minimum overtime calls, 
with the exception of double time for work on. the seventh 
day (J.A..45). Tentative agreement was also confirmed 
with respect to General Managers and Program Managers 
doing unit work (J.A. 45). The meeting then adjourned 
at 6:45 P. M., with an agreement to meet again on Mon- 
day, December 6 (J.A. 45, 173, 174). 

Of significance in connection with the overall attitude 
of movement is the fact that. Schnabel at the December 
4 meeting informed Chief Negotiator McClay there would 
be no: strike in the intervening period of time and the 
Union would give the Company 24-hours’ notice of a 
strike (J.A. 48, 138) and there was further movement and 
progress when, at the December 6 meeting, the Company 
dropped its extent of agreement proposal (J.A. 48, 142, 
144), which proposal the Company previously indicated . 
it had to have (J.A. 34, 35). Further, at this December 6 
meeting, the Union agreed to delete Paragraph (c) of 
the Union Shop Provision (J.A. 49). Vacations, overtime 
and holiday options were agreed to (J.A. 150) and Schna- 
bel testified that the Company withdrew its demand for 
exclusion from the Taft Pension Plans (J.A. 49). It was 
agreed to increase the rate for contract artists and in- 
crease the spot-fee payment for contract artists. The 
Union modified its position on management rights and 
arbitration (J.A. 49). 

At the December 7 meeting, the Company, for the 
first time, offered to make a firm, binding proposal on 
Director-Coordinators (J.A. 152, 153). Prior to the strike, 
and after having switched negotiating control back to 
Willard, meetings were held on December 9 and-10. At 
these meetings, the Union probed by making a new 
proposal in the area of management rights. The Director- 
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Coordinators, layoff, work by supervisors, arbitration, 
: the no-strike clause and: other areas were discussed (J-A. 
52, 53, 174, 175). Agreement was worked out on the 
recognition clause (J.-A. 174) and on other matters (J-A. 
52, 53). Even with this progress, further unilateral 
' changes were implemented by the Company (G. C. Ex’s. 
11 and 12, J.A. 230, 231). 

It should be pointed out that Federal Mediation did 
| not have the opportunity to be of assistance in the 
negotiations prior to the unilateral changes. They first 
came into the picture on November 23 (JA. 38). At the 
November 23 and 24 meetings, there was little if any 
discussion between the parties since the Company Stenog- 
rapher, Martha Spalding, was present (JA. 38). Con- 
' sideration should be given to the-fact that mediators 
‘ would necessarily have to spend substantial time sepa- 
rately with the parties in an effort to try to get straight 
in their own minds what the issues in negotiations were, 
particularly since the Contract and proposals on the 
! table were considerably complicated and the industry 
. unfamiliar to the-mediators. Therefore, most of the time 
on November 29, November 30 and December 3 was spent: 
in separate meetings between the parties and the media- 

tors (J.A. 41, 42). 

i The delays caused by the Company are also of signifi- 
cance. On August 24, Schnabel had first asked the 
' Company for copies of its Welfare and Pension Plans 
(J.A. 14; R. Ex. 3, J-A. 261), to which he was entitled 
: since the Company had proposed to exclude the Union 
from said Plans (G. C. Ex. 4, Sec. II, Art. TI, J.A. 215). 
A. review of the record shows that Schnabel, time after 
time, requested a copy of the Plans (J.A. 18, 27, 28, 32) 
but was continually given excuses and the runaround. 
It was not until November 12, 1965, when he finally 
received a copy of the Taft Profit Sharing Retirement 
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Plan (J.A. 36). The same type of delays occurred in 
regard to sick leave information which was first requested 
on August 24, 1965 (J.A. 14, 20, 21, 24, 27, 28). Further, 
as previously pointed out, it was not until December 4 
that Schnabel received a list of the earnings for Mr. 
Leeds, Mr. Harrington, Mr. Ladesh and Mr. Leathers, 
who were covered under the previous Contract but who 
had been declared Supervisors in the unit clarification 
proceedings (J.A. 43). This information, which had been 
requested previous to November 15, 1965 (J.A. 35, 36), was 
obviously necessary for the Union to bargain intelligently 
with respect to money items and, since the Company was 
demanding that these people perform work of the bar- 
gaining unit without being covered by the. Collective 
Bargaining Agreement (J.A. 36), said information was 
important as to the impact of such a proposal. Then, of 
course, when MecClay took over as Chief Spokesman .on 
December 4, 1965 (J.A. 140), considerable time had to be 
spent in reviewing matters for his benefit (J.A. 77). 

In view of the continuing negotiations and accomplish- 
ments before, during and after the time when the uni- 
lateral changes were presented and in view of the delays 
caused by the Company and its switching of chief negotia- 
tors, it cannot possibly be said that there was an impasse 
which gave the Company the right to take such drastic 
steps. 

The holding that an impasse occurred under these cir- 
cumstances is clearly in conflict with the United States 
Supreme Court Case of N.L.R.B. v. Katz, 369 U. S. 736 
(1962). This case holds, U.c. 743 that ‘‘. . . an employer’s 
unilateral change in conditions of employment under 
negotiation is similarly a violation of Section 8 (a)(5) 

. .”’? (Emphasis added). The facts herein clearly show 
that the conditions of employment at the Company’s 
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place of business were still under negotiation at the time 
‘the unilateral changes were invoked* (J.-A. 43). 

In this connection and as found by the Trial Examiner, 
‘there were several specific items on which there clearly 
was no impasse. The No. 1 item on the list. of unilateral 
‘changes submitted to the Petitioner on December 4 (G. C-. 
Ex. 9, J.A. 228) was wages. There could not have been 
an impasse as to wages. In the first place, the wage 
“proposal of the Company was not submitted until the 
November 29 meeting and, secondly, Chief Negotiator 
' Schnabel offered to take the wage increase proposed by 
‘the Employer (J.A. 41). Item #3 involved the use of pre- 
_ recording and, in this regard, the Trial Examiner, in his 
discussion, leaves no doubt but that there was not an 
"impasse as to pre-recording when the unilateral changes 
"were invoked (J-A. 298, 299, 300). He points out that the 
expired Contract provided for pre-recording at the Com- 
pany’s option for a period of not more than 5 hours per 
medium per broadcast day (G. C. Bx. 2, Sec. 16 of Art. 
XIV, J-A. 197); that the Company’s initial proposal 

' provided for unlimited pre-recording on all media (G. C. 
_ Ex. 4, Sec. 15 of Art. XIV, J.A. 217); that on November 
' 99 the Company had modified its demand to abolish all 
restrictions on pre-recording (except insofar as FM 
' broadcasting was concerned) and was willing to consider 
some time limitation on AM and TV pre-recording (R. 
Ex. 10, J.A. 277). Further, the Trial Examiner states 


in relying on N.L.RB. v. Intra- 
C.A. 5, 1961) (J.A. 324). That 
factual similarity whatsoever 
there was a six month lapse 


case at bar, was also grossly 
not in the record, to wit: that a contract between the parties was 
purportedly negotiated subsequent to the hearing (J.A. 323). 
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(J-A. 299) it. was not until December 6, after the im- 
position of the unilateral changes, that the Company pro- 
posed there would be a limitation on pre-recorded 
material up to 70 hours per week, each in AM and TV 
(J.A. 143). In the negotiations that followed after Decem- 
ber 6, the Company reduced its limitations on hours of 
pre-recording from 70 to 56 hours and, later to 50 hours 
(J.-A. 147). 

Therefore, in reviewing these flexible positions and 
the various proposals that were being made, without 
question, the parties were not at an impasse’ on. the 
pre-recording issue. 

As found by the Trial Examiner (J.A. 298, 301) it. is 
an impossibility to say that there was an impasse con- 
cerning the duties of Director-Coordinators or, .specifi- 
cally, as set forth in Item #4(c) (G. C. Ex. 9, J.A. 228), 
concerning the discretionary assignment of Director- 
Coordinators to live programs and to station breaks. The 
Company had contended from-the beginning that -the 
Director-Coordinators were Supervisors and, therefore, 
excluded from the unit and had utilized a Board pro- 
ceeding to determine this contention (J.A. 11). The 
Company was still contending that the Director-Coordina- 
tors were excluded from the unit until after the unilateral 
changes had been made (J.A. 152). As stated by the Trial 
Examiner (J.A. 301) ‘‘I find that there was not real 
exploration of the issue of whether the limitation on the 
assignment of the Director-Coordinators was to be abol- 
ished as the Employer’s position demanded or retained as 
the Union’s position demanded. In the absence of a-con- 
scious exploration of the issue, I cannot see’ how it can 
be said that an impasse arose.” 

Item #4(d) of the unilateral changes (G. C. Ex. 9, 
J.A. 229) provided that ‘‘other services may be required 
out-of-category, but in shift, up to ten hours per artist 


25. 


per week.” The Trial Examiner points out that it appears 
“ ., this section provides complete interchangeability 
among all unit employees, but for a limited time weekly, 
and not mecessarily im unit work2? (¥mphasis. added) 
(J.A. 305). The impact of this proposal is indeed. signifi- 
cant and unusual, ie.: having a provision in the Con- 
tract which would allow assignment of bargaining unit 
personnel to perform totally unspecified work outside the 
Contract. Many ramifications would develop from this 
proposal—what kind of work outside the Contract did 
Respondent have in mind? Up to one-fourth of a man’s 
normal work week could be utilized for services, the 
nature of which were unknown to Petitioner. Yet, this 
proposal was first presented on November 24, 1965 (it 
is contained in R.-Ex. 2, Item #1(c), J.A. 243). There 
‘was no negotiating at this session because of the presence 
of Miss Spalding, the Company’s stenographer (J.A. 40). 
‘The only time the record shows that it was discussed 
‘was on November 29, 1965, and then only briefly when 
“Attorney Willard put in the 10-hour limitation (J-A. 164). 
Consequently, there was no bargaining or any exploration 
of this proposal and there could not have been an impasse. 
A review of. the record shows that as negotiations. con- 
tinued through and beyond December 4, positions were 
_ being modified and agreements were being reached so, 
: unquestionably, there were other areas where no impasse 
' existed. It is Petitioner’s contention that since there was 
not an impasse on all the issues in the negotiations, 
the Company could not lawfully institute unilateral 
changes. : 
_ Farther, it is of paramount importance that the Com- 
pany itself did not consider that an impasse existed on 
December 4. In the first place, on December 3, when the 
| first mention was made of possible unilateral changes by 
"Attorney Willard, the Union’s Executive Secretary, David 
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Schnabel, asked the question as to whether an impasse 
existed and it was Schnabel’s testimony that Mr. Willard 
answered: ‘‘not necessarily’? (J.A. 42); that this answer 
was made was confirmed by the Company’s Executive 
Vice-President, John McClay (J.-A. 132) and by the 
Petitioner’s Attorney, C. David Whipple (J.A. 183). The 
Company’s attorney claims he stated, in answer to this 
question, ‘‘not necessarily on each and every issue but 
on the Contract.’’ Later, in his testimony, he said his 
answer was ‘‘not necessarily on each and every issue” 
(J.-A. 169). In any event, the weight of the evidence 
ig that he was admitting there was not an impasse and 
he was not claiming the existence of an impasse. Further, 
on December 4, it was not even the Employer’s position 
that the parties were at an impasse, but that they were 
making these changes and they were going to be posted 
at 5:00 P.M., and there was no time to bargain on them 
beforehand (J.A. 44, 45). In fact, the Company, during 
this crucial period, never once claimed to the Union that 
an tmpasse existed. 

Regarding the fact that negotiations were being carried 
on, that agreements were being entered into, that pro- 
posals and counter-proposals were being made and that 
there had been very little discussion on some facets of 
the issues, such as the Director-Coordinators and 10-hour 
per week services outside the Contract, it is Petitioner’s 
position that the bargaining should be considered as a 
whole and not piece-meal as to the question of whether 
or not there was an impasse which would give this 
Employer the right to invoke unilateral changes. To hold 
otherwise would allow the Company to determine part of 
the working conditions by negotiation and part by uni- 
lateral action during the process of negotiating the 
Contract. In negotiations, especially where one of the 
parties has made proposals substantially altering the 
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existing agreement, the parties will run head-on into 
issues which, at the time, may appear to be unresolvable 
but as long as there is continuing negotiations, probing 
‘by way of proposals and counter-proposals and perhaps 
agreements in other areas involved in the Contract, the 
parties are not at an impasse. In fact, in most of those 
situations, the barriers fall one by one and the parties 
finally reach an agreement. This continually occurs in 
negotiations and the Petitioner believes this is the reason 
the Supreme Court, in Katz, supra, stated: “that an em- 
‘ployer’s unilateral change in conditions of employment 
under negotiation is similarly a violation of Section 8(2) 
(5).” Le. 743 (Emphasis added). 

To allow the principle to stand that the question of 
“impasse” is to be considered to exist on a piece-meal 
‘basis will emasculate the collective bargaiming process. 


Il. The Board erred in failing to find that the Company 
instituted 


for the purpose of circumventing the employees’ bargaining 
representative and directly influencing the members of the 
hcraaintner anie: 
The Board considered only conclusionary testimony 
' by Company witnesses to the effect there was no intent 
to bypass the Union and that the Company made the 
' changes in order to get some relief (J.A. 322); however, 
the Board should not have given weight to this self- 
serving testimony when there was other more significant 
' testimony by Company witnesses which was completely 
contrary to the above testimony referred to in the Board’s 
decision. 

First, the testimony of Bob Wormington, General 
Manager of TV at the Company’s Station and one of the 
chief Company Negotiators, admits that any alleged im- 
' passe was not the reason for said unilateral changes. His 
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testimony in this respect is sufficiently significant to 
quote (J.A. 125): 


“Q. I am just asking if this was one of the reasons 
for putting them into effect, was to convince the 
unit members that they could live with these 
changes ??’ 

‘SA. I would say yes.”’ 

_ “Q. Thank you.”’ 

“A. They were put im for that reason.’’ (Emphasis 

added). 


The Company conceded how damaging this testimony of 
Mr. Wormington’s was by recalling him to the stand on 
the ‘next day in an attempt to change the impact of the 
above testimony (J.A. 181). Further, Mr. Robert Uhlig, 
Counsel for General Counsel, asked Attorney Willard if 
he recalled that John McClay told him during a conversa- 
tion between Willard, Uhlig and McClay that one of the 
reasons for putting the unilateral changes into effect 
was that McClay felt the people could live with them 
and work with them and they might make more money 
with same. Willard admitted that: ‘‘. . . I could have 
said as McClay could have said something very similar to 
that” (J.A. 177). McClay did not deny the making of 
this statement (J.A. 152). In addition, Mr. Wormington 
testified that there was no economic need for these 
changes (J.A. 123, 124) and there is the fact that the 
Company’s position on December 4, 1965, was not that 
the parties were at an impasse, but that the changes 
were being posted and there was no time to bargain on 
them beforehand (J.A. 44, 45). All of this, along with 
the fact that the Company’s representatives did not claim 
to the Union that an impasse existed shows that the 
defense of impasse by the Company was a mere after- 
thought. 
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| =Because ofthe above discussed circumvention. of. the 
employees’ bargaining. representative, the Company inde- 
' pendently violated Sections 8(a)(5) and (1) of the Act. 
‘ The-.Board has consistently held that such unilateral 
action minimizes collective bargaining. It emphasizes. -to 
: the. bargaining: unit: that. there -is no: mecessity for a col- 
lective bargaining agent. These changes.came as a com- 
: plete surprise to the bargaining unit (J-A. 86, 87, 88). 
This action by the Company was clearly an attempt to 
: demonstrate and emphasize to the employees the futility 
of the :collective bargaining process and the lack of 
: necessity for a collective bargaining agent. See N.D.R.B. 
v.. Brown-Dunkin Co., 287 F. (2d) -17, 20 (C. A. 10, 1961) ; 
Herman Sausage Co., Inc., 122 N.L.R.B. 168, 172. There- 
fore, the: Court should find that the changes instituted in 
this manner and for these reasons are independently: 
violative of Sections 8(a)(5) and (1) of the Act. 


TIL. The Board erred in failing to. find that the Company 
violated the Act because of the manner in which said uni- 
: lateral changes weré instituted and because the Company did 
| not consult and negotiate with the Union concerning these 
specific changes and their overall impact. 


It is important to present a word picture as to how the 
! unilateral changes were submitted to the Union to, under- 
stand why it is Petitioner’s contention that a violation 
of the Act occurred because of the manner in which they 
were presented to the Union. 

: The parties started meeting at 10 30 A. M. on December 
! 4 (J.A. 42) and it should be recalled that this was the 
first occasion in which John McClay, Executive Vice- 
' President, was the chief spokesman for the Company, 
' although he had been in charge of negotiations since 
' December 2,- 1965 (J.-A. 140). The parties discussed 
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recognition, management rights, arbitration and sick 
leave (J.-A. 43). The Company gave the Union earnings 
information on certain individuals which the Union had 
previously requested. Then, as Schnabel testified, during 
a joint session ‘‘at 4 o’clock, right in the middle of the 
discussion of sick leave, Mr. Willard handed me a list and 
told me that these were changes that the Company was 
instituting effective at 5 o’clock that day (J.A: 43; G. C. 
Ex. 9, J.A. 228). Schnabel complained to McClay that 
he was shocked by this document and he asked McClay 
not to post them. McClay replied he could not do anything. 
Both Schnabel and Whipple requested the Company to 
bargain on the changes but Schnabel was advised by 
the Company that the changes were being posted and 
there was no time to bargain on them beforehand (J.A. 
44, 45). 

The peremptory manner in which the Company pre- 
sented these unilateral changes to the Petitioner was a 
flagrant effrontery on the collective bargaining process, 
as protected by the Labor Management Relations Act 
and its underlying principle of good faith dealings be- 
tween the parties. It is obvious what happened in the 
camp of the Employer. Mr. McClay, from the home office, 
had just arrived on the scene and was in Kansas City 
to achieve results. At the first bargaining session which 
he attended after his arrival in Kansas City, it is quite 
apparent that he and Willard were toying with the idea 
of unilateral changes but they had little in the way of 
specifies in mind (J.A. 150, 151). Also, Willard mentioned 
very briefly to Schnabel that they would institute uni- 
lateral changes but he did not say what they were* and, 


8He obviously did not know what they were since, as hereinafter 
decision as to what the changes would be was 
made until the afternoon of December 4, 1965 (J.A. 134). 
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in this connection, Schnabel asked what the changes were 
and was told by Willard that the Company had. not 
decided (J.A. 42)*. Then, between 12:00 Noon and 2:00 
‘P.M. on Saturday, December 4, the Company, according 
to McClay, finally decided what these unilateral changes 
were to be-and a copy.was typed (J-A. 134) but, instead 
‘of being reasonable about the matter, Attorney Willard 
interrupts the negotiations at 4:00 P:M. (they had been 
in progress for approximately an hour) (J-A. 43) and 
informs the Union that here are the unilateral changes 
which will be invoked at 5:00 P-M.—just one hour away. 
‘Thereafter, the efforts of the Union to have an oppor- 
‘tunity to discuss these changes fell upon deaf ears (J-A. 
' 44, 45, 137). The invoking of unilateral changes is always 
a drastic step and; in this case in particular, the record 
shows. that it was.indeed drastic action. However, the 
‘Company flaunted any consideration of acting in good 
' faith and took these severe steps despite the fact that it 
did clearly impede the’ negotiating process which was 
taking place and cause the strike. ; : 
What was the reason for the. great urgency in announc- 
‘ng and instituting the unilateral changes? Could. there 
be any justification for such a flagrant disregard by the 

- Company of its obligation to bargain in good faith? There 
was no justification nor has the Company offered any. 

. There was no urgent economic need (J.A. 123, 124). The 
' fact. that a strike could be called at 5:00 P.M. (J.A. 38, 
' 42) would not be any reason to take such drastic steps 
because the bargaining unit personnel would not be work- 
ing after that time if the strike did occur and, in fact, 

‘ certain of the unilateral changes -did not go into effect 
because of the strike (J-A. 109). The only other reason 


¢The Trial Examiner credited Schnabel’s testimony in this regard 
(J-A. 305). 
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would have been to directly influence the members of the 
bargaining unit which, as set forth in Point I, was the 
reason for this action. 

Considering that a set of unilateral changes were sub- 
mitted to the Union at a time when negotiations were in 
progress, it is only reasonable and consistent with the 
pronouncements of the Supreme: Court that the Company 
should have, in a bona fide manner, consulted and nego- 
tiated with the Union concerning these specific changes 
and their overall impact. 

As stated in Fibreboard Paper v. NLRB. 379 U.S. 
203, 214 (1964), the Act “. . . at least demands that the 
issue be submitted to the ee influence of collective 
negotiations.” 

The Trial Examiner found that the Union did. not 
have an adequate opportunity to bargain about the im- 
position of the changes (J.A. 306). In fact, there was not 
even a scintilla of consultation or negotiation by the Com- 
pany concerning the unilateral changes as such. As 
pointed out above, such a request was made by the 
Union but the Company was so flagrant in its disregard 
of the Collective Bargaining process that it did not even 
attempt to go through the motions of discussing the 
changes with the Union. - 

‘As stated in N.D.R.B. v. Katz, 369 U. S. 736, 747, 
‘Unilateral action by an employer without prior dis- 
cussion with the union does amount to a refusal to 
negotiate about the affected conditions of employment 
under negotiation and must of necessity obstruct bar- 
gaining, contrary to the congressional policy.” See also 
N.L.R.B. v. Brown-Dunkin Co., 287 F. (2d) 17, 20 (C. A. 
10, 1961). 
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[Va Thos Bowed “ened seeing 00, Sree ae 
unilateral change instituted as to pre-recording was not’ con- 
Po a I 
previously submitted to the Union. 


The ‘Trial Examiner pointed out in his decision (J-A. 
303) that one of the determining factors as’ to the lawful 
invoking of unilateral changes is whether they are con- 
sistent with and/or not greater than the offer which 
was last previously submitted to the Union. See N.L.RB. 
v. Crompton-Highland Mills, 337 U. S. 217, 225 (1949). 

The Trial Examiner also concluded correctly that the 
pre-recording unilateral change: did not meet this test. 
As previously pointed out, there had been a 5-hour per 
day, per media limitation on pre-recording in the’ existing 
Contract. The Company’s proposal initally had been to 
eliminate all such restrictions (G. C. Ex. 4, Sec. 15 of Art. 
XIV, J. A. 217) but, on November 29, had stated its 
position as being to ‘‘Drop restrictions on pre-recording, 
willing to consider tiné limit-on AM and TV but not on 
FM” (R. Ex. 10, J.A. 277). However, no specific time 
Jimit-had been mentioned previous:: to the - unilateral 
changes ‘and: Item #3 of the unilateral changes (G. C. 
Ex: 9, J.A. 228) provided that ‘‘Use of pre-recording 
may be: increased to a maximum of -70 hours: per week 
per medium on: AM and TV and without limit on FM.” 
Tt was pointed out by the Trial Examiner that this 70- 
hour per week limitation was exactly double the 5S-hour 
per day limitation. The Trial Examiner also very con- 
cisely points out that the pre-recording change did not 
meet this test as follows: 


“The change is certainly substantial both in con- 
sideration of the prior practice and in consideration 
of the last preceding offer which was unlimited 
‘pre-recording on all media. (I do not deem the 
language ‘willing to consider time limit’ as an offer, 
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especially not in the context of the negotiations 
herein involved). I find, therefore, that with respect 
to pre-recording the test is not met?’ (J.A. 304). 


It is clear, therefore, that when the Company placed 
a 70-hour limitation on pre-recording for both AM and 
TV, it was making a unilateral change which was 
“greater” or better than what had previously been 
offered the Union. The offer to the Petitioner was no 
limitation on pre-recording whatsoever. which, of course, 
was to the Union a much more detrimental offer than 
2 limitation of 70 hours per week. 

Therefore, the unilateral change in regard to pre- 
recording violated the Act. 


CONCLUSION 


The Petitioner urges that this Court give the utmost 
consideration to the findings of the Trial Examiner. The 
Board stated in its decision herein that impasse is a 
“matter of judgment’’ (J.-A. 325) and, in this regard, the 
Trial Examiner presided over three days of hearings. 
He saw and heard what all the parties concerned had to 
say regarding “impasse” and the “unilateral changes.”’ 
He judged firsthand credibility and other subjective 
factors not apparent in the record; he found a violation 
by this Company. 

Therefore, the Petitioner respectfully requests that the 
decision of the National Labor Relations Board herein 
be reversed; that a judgment be entered, finding that 
the Taft Broadcasting Company has violated . Sections 
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8(a)(1) and 8(a)(5) of the Act and that the case be 
remanded to the Board with directions to determine the 
remedy. 


Respectfully submitted, 
Karnes, Srewart, Wurerte, Mavgr & Erstze, 


1111 Grand Building, Suite 300 
Kansas City, Missouri, 64106, 


837 Warner Building, 
Washington, D. C., 20004, 


628-5821, 
Attorneys for Petitioner. 
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APPENDIX 
Statutes Involved 


| Sections 7, 8(a)(1) and (5), 9(a) and 10(£) of the 
National Labor Relations Act, 61 Stat. 136, 29 U. S. C., 
Sec. 151, et seq. provides in part: 


“Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives 
of their own choosing, and to engage in other con- 
certed activities for the purpose of collective bar- 
gaining or other mutual aid or protection, and shall 
also have the right to refrain from any or all of 
such activities except to the extent that such right 
may be affected by an agreement requiring member- 
ship in a labor organization as a condition of em- 
ployment as authorized in section 8(a)(3).” 


“Sec. 8(a) It shall be an unfair labor practice for 
an employer— 


(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 


(5) to refuse to bargain collectively with the 
representatives of his employees, subject to the 
provisions of section 9(a).’’ 


“See. 9:(a) Representatives designated or selected 
for the purposes of collective bargaining by the 
majority of the employees in a unit appropriate for 
such purposes, shall be the exclusive representatives 
of all the employees in such unit for the purposes 
of collective bargaining in respect to rates of pay, 
wages, hours of employment, or other conditions of 
employment . . .”” 


“Sec. 10.(f) Any person aggrieved by a final order 
of the Board granting or denying in whole or in 
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part the relief sought. may obtain a review of such 
order .. . in the United States Court of Appeals for 
the District of Columbia, by filing in such court a 
written petition praying that the order of the Board 
be modified or set aside .. .”’ 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,153 


AMERICAN FEDERATION OF TELEVISION AND 
RADIO ARTISTS, AFL-CIO, KANSAS CITY 
LOCAL, 

Petitioner, 
vs. 

NATIONAL LABOR RELATIONS BOARD, 
Respondent, 

TAFT BROADCASTING COMPANY, WDAF AM-FM-TV, 
Intervenor. 


On PETITION For REVIEW OF AN ORDER OF THE 
NaTIONAL Lasor RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 
Introduction 


This case arose out of a charge filed December 2, 1965,7 
and upon which a complaint was issued on February 2, 
1966. The complaint alleged that Taft Broadcasting Co., 
WDAF, AM-FM, TV (hereinafter called “Taft,” “Inter- 


1. All dates are 1965 unless otherwise specified. 
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venor” or the “Company”) had engaged in unfair labor 
practices within the meaning of Sections 8(a) (1) and (5) 
of the National Labor Relations Act, as amended (herein- 
after referred to as “the Act”). (29 U.S.C. Section 151 
et seq.) Taft denied that it had engaged in any unfair 
labor practices. A hearing was held in Kansas City, Mis- 
souri, before Trial Examiner Paul E. Weil on April 5, 6 
and 7, 1966, and on July 13, 1966, the Trial Examiner 
issued a decision holding that Taft had violated Sections 
8(a) (1) and (5) of the Act by instituting certain unilateral 
changes affecting wages, hours and other conditions of 
employment on or about December 4, 1965, because no 
“impasse” existed in the negotiations. The Examiner 
found that Taft had otherwise bargained in good faith. He 
found further that the strike which began on or about De- 


cember 12, 1965, was caused by the unilateral changes 
and that it was an unfair labor practice strike. 


Taft filed Exceptions to the Trial Examiner’s decision 
and the Board reversed on March 24, 1967, finding inter 
alia that Taft had bargained in good faith, that an im- 
passe existed at relevant times, and that the changes in- 
stituted by Taft “were reasonably comprehended within 
the Respondent’s proposals which preceded impasse.” (J-A. 
325-326). Having found that the unilateral action did not 
violate Sections 8(a) (5) and (1) of the Act, the Board dis- 
missed the complaint. 


Facts 


This proceeding involves only WDAF, which is a 
radio and television broadcasting station located in Kan- 
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sas City, Missouri. Taft acquired WDAF effective April 
1, 1964 (J.A. 154). The American Federation of Tele- 
vision and Radio Artists, Kansas City Local (herein- 
after referred to as “AFTRA” or “the Union”), has repre- 
sented certain employees of WDAF continuously since at 
least May 17, 1948 (17-RC-56). Taft assumed the col- 
lective bargaining contract then in effect between AFTRA 
and the prior owners (J.A. 7), which contract was due to 
expire October 1, 1965 (J.A. 195). Early in 1965 Taft be- 
gan making preparations for negotiation of a new contract 
more favorable to management. John McClay, Executive 
Vice President of Taft, met with Bob Wormington and 
Nick Bolton, General Managers of WDAF TV and Radio, 
respectively, to consider changes and begin preparation 
for negotiations (J.A. 130). By letter dated May 20, 1965, 
Taft advised AFTRA that it wished to terminate the con- 
tract on its expiration date and begin negotiations for a 
new contract by June 1 (J.A. 211). The letter was sent 
more than four months before the expiration of the con- 
tract in order to provide ample time for what the Com- 
pany anticipated would be difficult negotiations (J.-A. 94). 


The first meeting between the parties was held on 
June 4 and the Company advised AFTRA generally of the 
changes they would seek in the contract (J.A. 10). The 
parties met again on June 24 and Taft presented a de- 
tailed proposal for a new contract (J.A. 212) and reviewed 
the portions of the contract which contained changes from 
the old agreement (J.A. 10). No provisions were con- 
tained for director-coordinators because the Company took 
the position that they were supervisors within the mean- 
ing of the Act (JA. 94). 
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No meetings were held in July, apparently because 
of the AFTRA strike against another radio-television sta- 
tion in Kansas City which started June 15 and was not 
settled until July 31 (J.A. 57). At Taft’s request a meet- 
ing was finally set for August 24 (J.A. 283). On July 26 
Taft filed a Unit Clarification Petition (J.A. 11) asking the 
Regional Director to declare certain persons covered by the 
contract to be supervisors (17-UC-3), but the case was not 
decided by the Regional Director until October 13 (J.A. 
221). 


At the August 24 meeting the Company dropped some 
of its proposed changes and explained its position in other 
areas, but AFTRA accepted none of the Company’s pro- 
posals and made no counterproposals (J. .A. 131). At the 
August 24 meeting David H. Schnabel, Executive Secre- 
tary of the Kansas City Local of AFTRA, requested in- 
formation on sick leave and retirement plan and this was 
provided by the Company on September 1 (J.A. 96, 233, 
236). 


The next meeting was held on September 9 when 
AFTRA submitted its contract proposals (J.A. 224) and 
a discussion of the Company proposals continued (J.A. 
17). Neither side modified its proposal and no agree- 
ments were reached (J.A. 17, 96). There was no move- 
ment by either side at the September 21 meeting (J.A. 
18-20). At the September 22 meeting the Company mod- 
ified its proposal on sick leave but AFTRA did not accept 
(J.A. 21). At the September 30 meeting the Company 
withdrew some of its proposed contract changes and after 
the close of the meeting an agreement extending the con- 
tract, terminable upon fifteen days’ notice, was executed 
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(J.A. 22). The only movement at the September 30 meet- 
ing was by the Company (J.A. 22-23). There was no 
progress or modification of proposals at either the October 
7 or October 11 meetings except for a Union proposal to 
combine two clauses of the contract into one without sub- 
stantive change (J.A. 24). The October 15 and October 
19 meetings resulted in no movement by either party (J-A. 
25-26). 


The October 20 meeting produced no movement al- 
though the AFTRA representative stated that he had no 
objection to continuing to allow managers to do editorials, 
which neither party had proposed to change (J.A. 28). 
The October 22 meeting produced no movement (J.A. 28- 
29). 

Prior to the November 3 meeting Schnabel, in a 
memorandum to his members, described the 13 negotia- 
tion sessions to date as having resulted in “no progress” 
(J.A. 264). While at the November 4 meeting the Com- 
pany agreed to the Union’s proposed technical modifica- 
tion of the union shop clause (J.A. 31), and both sides 
modified their proposals in the area of vacations, no agree- 
ment was reached (J.A. 31). Again Schnabel told his 
members there was no progress and set up a strike vote 
(J.A. 267-268). At the November 10 meeting Taft ac- 
cepted the Union’s proposal for a change in the provision 
on rest between staff stretches and modified its proposal 
on recognition (J.A. 32). The Union did not modify any 
of its positions. 

At the November 11 meeting AFTRA pressed for a 
proposal on director-coordinators, even though the Com- 
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pany had requested review of the Regional Director’s be- 
lated decision placing them in the unit. The Company’s 
negotiator “picked up the contract and gave him an oral 
proposal based on page and section of the old contract, 
deleting the restrictive section, . . . which brought that 
proposal into line with the proposal on all other categories. 
I was giving him the same proposal that he had on the 
other categories then.” (J.A. 158). The Union did not 
accept the proposal (J.A. 158). The Company suggested 
other alternatives to the so-called category problem, which 
included director-coordinators, and modified its proposal 
on the grievance and arbitration clause, but no agreement 
was reached (J.A. 158-159). The Union did not change 
its position (J.A. 33-34). At the November 15 meeting 
the Company offered to modify its position on manage- 
ment rights and made a modified proposal but no agree- 
ment was reached (J.A. 159-160). The Union did not 
change its position (J.A. 34-35). The November 17 meet- 
ing was devoted entirely to a discussion of the Taft profit 
sharing plan for which Taft brought in one of its Vice 
Presidents from Cincinnati (J.A. 36). 


The next meeting between the parties was held on 
November 19 when, according to Schnabel, the Company 
withdrew its proposal for a change in language relating 
to meals while the Union modified its position on schedule 
posting and announcers doing news (J.A. 36-37). Schnabel 
did not testify to the nature of these modifications. No 
agreement was reached. 


At the end of the November 19 meeting the Union 
served written notice terminating the contract effective 
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at 5:00 p.m., December 4 (J-A. 38). The next day a news- 
paper story appeared and came to the attention of the 
Company, wherein Schnabel was quoted as saying that 
AFTRA “would go on strike December 4 unless agreement 
was reached” (J.A. 284). Schnabel never denied making 
this statement during the course of negotiations but did 
deny on rebuttal that he had made the statement to any 
reporter (J.A. 186). 

The Federal Mediation and Conciliation Service was 
present at the next meeting on November 23 and at all 
subsequent meetings. According to Schnabel the Com- 
pany modified its retirement proposal with respect to at 
least one member of the unit, dropped its proposed change 
in termination language, and accepted the Union’s pro- 
posal on minimum overtime calls (J.A. 38-39). Schnabel 
also testified that the Union modified its position on 
double time but this was not accepted, and when the 
Company modified its probationary period proposal, the 
Union indicated a willingness to accept if severance could 
be worked out, but Schnabel suggested no amount (J.A. 
39). James R. Willard, attorney for the Company, testi- 
fied that the Company dropped certain minor proposals 
but recalled no Union movement (J.-A. 162). John L. Mc- 
Clay, Executive Vice-President of Taft, who was present 
at this meeting, recalled no Union movement and testified 
that he specifically recalled Schnabel’s refusal to modify 
any of his positions (J.A. 132). 

On November: 24, the parties met at the FMCS office 
and the Company presented its modified proposal on Sec- 
tion III, Duties and Compensation (J.A. 243-260, 40, 163). 
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This was a detailed proposal containing some eighteen 
pages and dealing with all aspects of the so-called category 
problem and provided the framework and specific basis 
for the changes announced in paragraph 4 of the unilateral 
change notice posted at 5:00 p.m., December 4 by the Com- 
pany (J.A. 228). The November 24 proposal specifically 
detailed the duties to be performed by director-coordinators 
and specifically deleted the provision requiring double 
manning on live programs. It specified what duties might 
be required of all persons, including director-coordinators, 
covered by the agreement and under what circumstances 
they might be-required to perform duties that they had 
not performed in the past. Except for the modified Com- 
pany proposal, there was no movement at the November 
24 meeting (J.A. 163). 


By the November 29 meeting, positions of the parties 
had crystalized and were reflected in (the Issues Sum- 
mary), prepared by the Company and submitted to the 
Union on that date (J.A. 274-279). The Company opened 
the meeting by dropping its request for a discharge with- 
out cause provision (J.A. 40) and concluded by proposing 
wage increases, which were rejected by the Union unless 
the Company agreed to extend the old contract (J.A. 41). 
During the course of the meeting the Union rejected the 
Company’s proposal on duties (J.A. 164) and asked for 
the Taft retirement plan in addition to the AFTRA plan 
for the first time (J.-A. 165). After the Company’s wage 
proposal was rejected the Mediators broke the parties into 
separate sessions where they remained the balance of the 
day (J.A. 41). 
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The meeting of November 30 was also spent entirely 
in separate sessions and no progress was made (J.A. 41). 


As the 25th meeting began in separate sessions on 
December 3, the issues separating the parties were those 
outlined in the November 29 Issues Summary (J.A. 274- 
279), except that AFTRA was now requesting both retire- 
ment plans; with respect to the duties item, the Union had 
rejected the Company’s most recent proposal; and the Com- 
pany had made a wage proposal of a $7 per week across- 
the-board wage increase for each of two years (J.A. 165, 
164, 41). 


The first contact between the parties on December 3 
came when McClay and Willard entered the room where 
Schnable and C. David Whipple, attorney for the Union, 
‘were meeting with the Mediators. Willard began by ask- 
ing if the Union was going to strike at 5:00 next day and, 
if not, would the Union give twenty-four hours’ notice of a 
strike, and continued by stating that “Before you answer 
that question, I want you to know that we are planning 
to make certain unilateral changes at 5:00 tomorrow” (J. 
A. 168). Schnabel claimed to have asked what the 
unilateral changes were and if it was the Company’s posi- 
tion “that we had bargained to an impasse on all items,” 
to which Willard replied, “Not necessarily” (J.A. 42). 
The Union’s attorney, Whipple, was unable to recall the 
exact conversation but, in general supported Schnabel’s 
version (J.A. 183). Willard and McClay both expressly 
denied that Schnabel made any request to know what the 
unilateral changes were (J.A. 132, 169), and both recalled 
the conversation with the Mediator later in the day con- 
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firming their impression that the question was not asked 
(J.A. 133, 169). Both McClay and Willard confirmed that 
there was a question as to whether there was “an impasse 
on each and every issue,” to which Willard replied, “Not 
necessarily on each and every issue but on the contract” 
(J.A. 169, 132). It is undisputed that the parties met later 
in the day on December 3 and the Union made no request 
for information on the unilateral changes (J.A. 133). 
After the meeting between Schnabel, Whipple, McClay 
and Willard, but before the joint meeting, the Mediators 
did discuss various Union proposals with the Company 
which were rejected as regressive (J.A. 171). 


Meetings between the parties resumed the morning of 
December 4, with the parties in joint session, but both 
sides remained firm (J.A. 43, 172) and, as had been the 
case since November 29, there was no discussion of the 
issues involved in the unilateral changes (J.A. 41-43). 
There was no request for information on the unilateral 
changes until the Company presented them to the Union 
at approximately 4:00 p.m. (J.-A. 172). After a brief dis- 
cussion between Whipple and Schnabel, McClay met with 
Schnabel, who protested the changes, and they discussed 
the changes which had been handed to AFTRA (J.A. 44). 
McClay told Schnabel in a private meeting what changes 
would actually be put into effect, that an announcer would 
do sports; that pre-recording would be increased; that 
there would be interchange between media; and increased 
wages would be paid (J.A. 136-137); and after about a 45- 
minute conference between McClay and Schnabel, the 
meeting resumed with the Union unwilling to accept the 
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Company changes and with demands for further bargain- 
ing by Whipple and Schnabel (J.A. 45). After the meeting 
resumed, discussion turned to other areas and Schnabel 
claimed certain agreements were reached (J.A. 45); how- 
ever, he had previously testified that the same agreements 
had been reached on November 23 in the case of overtime 
(J.A. 39) and October 20 in the case of editorials (J-A. 
28), and they are so reflected in the Issues in Dispute 
summary (J.A. 275, 277). The change in layoff language 
referred to by Schnabel had been offered through the 
Mediators the previous day (J.A. 171). Later that eve- 
ning, as the meeting was breaking up, the Mediators pro- 
posed another meeting (J.A. 138, 173) and the parties 
agreed to meet again on December 6 (J.A 45). 


Between the December 4 and December 6 meetings 
Company representatives met, reviewed the alternatives 
and prepared a “package” proposal (J.A. 140). Schnabel 
testified to certain movement and agreement reached on 
the 6th (J.A. 48-49) but never alluded to the private 
meeting between him and McClay preceding the joint ses- 
sion on the 6th, which McClay requested. At this meeting 
McClay met with Schnabel and reviewed a number of 
items in dispute and offered a package of proposals involv- 
ing concessions by both sides, hopefully to be ironed out 
during the day in negotiations (J.A. 141-144). None of the 
issues involved the unilateral changes. The hopes did not 
materialize and the joint meeting was futile. Schnabel dis- 
cussed items not related to the proposed unilateral changes. 
Late in the afternoon McClay called a caucus, advised the 
Mediators that the Union was taking the good things out of 
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the package but was not giving a quid pro quo (J.A. 145). 
As McClay described it, “I had never had anybody take the 
goodies out of the package and offer nothing in return” 
(J.A. 145). At that, McClay and the Company negotiators 
left the meeting (J.A. 145). 


The next meeting on December 7 was a private affair 
between McClay and Schnabel. While Schnabel mini- 
mized it (J.A. 51), the meeting actually lasted some five 
and one-half hours in McClay’s hotel room (J.A. 146). Mc- 
Clay reviewed the elements of the package from the pre- 
vious day (J.A. 146-147), discussed the termination of cer- 
tain employees, and attempted to break the deadlock by a 
further proposal on pre-recording (J.A. 147). McClay tes- 
tified that at this point he was “very hopeful again” 
(J.A. 148), but after further discussion, no agreement was 
reached (J.A. 148). McClay stated he would release two 
employees affected by manning that night, and Schnabel 
replied that he would strike the minute McClay did so (J.A. 
149). With that, the meeting adjourned. After the meet- 
ing McClay advised the local representatives that he was 
going back to Cincinnati, “that there was no way to get 
this job done that I could see” (J.A. 150). Throughout, 
there was no indication of any movement by AFTRA. 


During the period between the break-up of the De- 
cember 7 meeting between McClay and Schnabel and a ses- 
sion on December 9, the situation is best described by a 
newspaper story which appeared in the Kansas City paper 
the morning of December 9: 


“Spokesmen for WDAF and WDAF-TV and the 
local chapter of the American Federation of Television 
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and Radio Artists said yesterday they saw no hope 
for a quick end to labor disputes over a new contract. 

“A contract expired Saturday and negotiations 
broke down Monday. 

“We're still a long way apart,’ David Schnabel, 
union executive secretary, said. ‘We'll hold off as long 
as we can, but unless the company makes some sudden 
changes in its contract offer, we’ll have to strike.’ 

“Company officials said they would be willing to 
continue negotiations any time, but no further meet- 
ings have been scheduled.” (J.A. 285). 

While Schnabel denied the quotation attributed to him in 
the November 20 story, he did not deny the quotation or 
accuracy of the above article. 


The next meeting between the parties was held on De- 
cember 9 and Schnabel testified there was discussion but 
no movement (J.A. 52). There was no reference to the 
unilateral changes in this meeting (J.A. 174). 


The parties met again on December 10. According to 
Schnabel, he complained generally, but not specifically, on 
the unilateral changes being put into effect (J.A. 53); that 
Willard asked how the Company could rectify any al- 
leged unfair labor practice. Schnabel allegedly replied that 
it would be difficult for him to undo Company coercion, 
and that the Company couldn’t bargain on unilateral 
changes after they had been put into effect (J.A. 53). 
Willard testified that there was no reference to the uni- 
lateral changes during this meeting (J.-A. 175); that he 
asked Schnabel, “Where is your 8(a)(5)?” and that 
Schnabel refused to say (J.A. 174-175). Willard then 
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asked how it could be remedied if the Company didn’t 
know what it was and Schnabel said that he would not 
give the Company a chance to remedy it until the Board 
acts, and that some of the acts couldn’t be remedied (J.A. 
175). 


On December 10, Schnabel set a strike deadline for 
midnight December 11, after the Company rejected his 
proposal on duties and the deadlock persisted (J.A. 53). 


Schnabel called the first meeting of his unit since De- 
cember 4 for midnight, Saturday, December 11, although 
it didn’t actually get started until about a quarter of one 
Sunday the 12th (J.A. 54). Schnabel advised the members 
that he had given the Company the twenty-four hours’ no- 
tice and the strike started about 2:00 Sunday morning the 


12th (J.A. 54). Meetings were held without progress on 
December 20 and December 29, 1965, and January 12 and 
14, 1966 (J.A. 175). 


The next critical meeting occurred January 15, 1966, 
when the Company offered to withdraw the unilateral 
changes, operate under the old contract, and reinstate all 
of the striking employees (J.A. 176). When Schnabel 
stated that the unilateral changes had caused the strike, 
the Company submitted a written proposal to terminate 
the strike (J.A. 229-230). When Schnabel was not recep- 
tive to the proposal, the Company offered, according to 
Schnabel (J.A. 58), the first paragraph, which provided 
for “an immediate termination of the strike with all em- 
ployees returning to work as soon as they can be sched- 
uled. Operations to continue under the expired contract, 
subject to termination by either party upon twenty-four 
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hours’ notice.” (J.A. 229). And, according to Schnabel, the 
Company offered some notice longer than twenty-four 
hours (J.A. 55). Willard testified that he offered Schnabel 
the above-mentioned paragraph 1, any combination of 
paragraphs, and notice of hours, days or weeks (J.A. 176). 
During Schnabel’s discussions with Willard, Schnabel 
stated that he objected to the proposal because it would 
let the Company “off the hook on the unilateral changes” 
(J.A. 176), and that in a week or ten days he could be 
bargained to an impasse (J.-A. 176). 

The next day on January 16, the Company’s orally 
modified proposal for an immediate termination of the 
strike and reinstatement of all employees with operations 
to resume under the expired contract, was submitted to 


the Union at a meeting and was rejected. Schnabel gave 
no reason for the rejection at the time he advised Willard 
(J.A. 56), but two days later AFTRA, in its official pub- 
lication, provided the following reasons for rejection: 


“During the Saturday meeting TAFT finally de- 
cided to try something other than the negative 
psychology of scaring the WDAF Unit back to work 
through the use of telegrams, letters, harassment and 
legal suits and be a little more positive in their ap- 
proach. 


“This took the form of a proposal which had the 
same objectives in mind: That is, getting the men 
back to work without the protection of a proper con- 
tract. 


“However, the bargaining Unit saw through the 
veil of trickery and deception to turn down the 
‘loaded’ offer as a solid and united group of men fight- 
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ing for their rights against the vast pressures and 
power of the TAFT BROADCASTING COMPANY.” 
(J.A. 282) (Emphasis added). 
Schnabel described the above as the “position of the bar- 
gaining unit” (J.A. 79) and acceptable to him except he 
“would make it a little stronger” (J.A. 80). 


The strike continued and further meetings were held 
through the date of the hearing (J.A. 56-57). 


SUMMARY OF ARGUMENT 


Contrary to the Trial Examiner, the Board found that 
an impasse in negotiations existed and the unilateral 
changes instituted were “reasonably comprehended” 
within the Company’s pre-impasse proposals. The Board’s 
conclusions are entitled to great weight because “in the 
whole complex of industrial relations few issues are less 
suited to appellate judicial appraisal than evaluation of 
bargaining processes . . .” Dallas General Drivers W. & 
H. Local No. 745 v. N.L.R.B., 355 F.2d 842 at 844, 122 
U.S.App. D.C. 417 (1966). There are no issues of credi- 
bility but only differing conclusions drawn from the same 
facts, and the Board’s conclusions are to be preferred to 
those of the Trial Examiner 


The existence of impasse must be determined from 
the standpoint of the moving party at the time the action 
in question was taken. An impasse in bargaining may 
exist without a complete impasse on all issues and changes 
may be made involving the matters at impasse. 


The approximately 25 negotiating sessions through the 
date of the unilateral changes on December 4 failed to 
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produce even a single tentative agreement on the changes 
regarded as important by the Company and included in 
the unilateral changes. The only agreements reached over 
the entire six month period were minor and were virtual 
capitulations by the Company. By mid-November the 
Union had rejected proposals by the Company in all areas 
involved in the unilateral changes, had served notice termi- 
nating the extended contract, taken a strike vote, and there- 
after acquired a strike headquarters adjacent to the station, 
obtained picket signs, and issued numerous statements creat- 
ing the impression that a strike was imminent. 


The following situation existed with regard to the 
matters involved in the unilateral changes. The wage in- 
crease granted by the Company was rejected by the Union 
on November 29. The requested change involving inter- 
change between media had been deadlocked for months, 
as had the change involving pre-recording. On Novem- 
ber 24 the Company had submitted a detailed proposal on 
duties, including duties of director-coordinators, which was 
rejected on November 29 even as a basis for discussion. 
Nothing occurred before or after December 4 to suggest 
that the impasse was ever broken. None of the matters 
involved in the unilateral changes were discussed between 
November 29 and their announcement on December 4. 


The question of whether the changes were substan- 
tially different from or greater than those previously pro- 
posed to the Union was not raised by the complaint or 
litigated before the Trial Examiner, nor were any sug- 
gestions of inconsistency made in the General Counsel’s 
brief to the Trial Examiner. The Company was given no 
opportunity to offer evidence on this point because it was 
never apprised that it was an issue. The Trial Examiner’s 
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finding on this subject was based on a complete lack of 
understanding of the techniques and processes of collective 
bargaining and was reversed by the Board, which has a 
greater expertise in this field and a broader understand- 
ing of the nature of collective bargaining. Neither the 
Board nor any court has attempted to apply the “greater” 
doctrine to changes in working conditions which do not 
involve a direct increase in benefits to employees. 


The record does not support the Union’s assertion 
that the announcement or institution of the changes con- 
tained even an implied suggestion that the Company was 
attempting to by-pass the Union. Where there is an im- 
passe, as the Union here concedes, the method of an- 
nouncing the changes to the Union is not relevant to any 
issue in this case. 

Here, there was an impasse. Assuming, arguendo, 
there was no impasse, there was still no 8(a) (5) viola- 
tion in these circumstances. As a result of the decision 
in American Ship Building Co. v. N.L.R.B., 380 US. 
300, 85 S.Ct. 955 (1965), unilateral changes have been 
recognized as a legitimate economic weapon. The Board 
has no authority to deny either of the parties the use of 
a legitimate economic weapon because of its assessment 
of that party’s bargaining power. A mechanical per se ap- 


plication of the requirement for a bargaining impasse is 
just such a denial and should be rejected by this Court. 
A decision by this Court rejecting the per se impasse re- 
quirement for the use of legitimate economic weapons 
would make the impasse question an intelligible one for 
the parties who must engage in the day to day processes 
of collective bargaining. 


I. Background 

It is significant to note at the outset, and the Trial Ex- 
aminer and Board so found, that Taft bargained in good 
faith throughout the negotiations. The essential facts are 
virtually undisputed, the question being the inferences to be 
drawn from those facts. The Trial Examiner found no 
“impasse” and that the changes were “greater” than those 
offered to the Union. The Board reviewing the same facts, 
concluded that an impasse did exist and that the changes 
were “reasonably comprehended” within the pre-impasse 
proposals (J.A. 325). The dispute becomes a technical one, 


involving the nature of an impasse and the rules govern- 
ing institution of unilateral changes after the existence of 
an impasse. 


The events covered a period of more than six months 
and some 25 meetings prior to the institution of the uni- 
lateral changes. One of the most striking features of the 
case is the absolute lack of anti-union animus on the 
part of the Company and the manifest effort by Taft to 
reach an agreement. There is not even a suggestion of in- 
dependent violations of Section 8(a)(1) of the Act. Taft 
has no history of labor relations difficulty, having had 
only one strike at another station many years ago (J.A. 
130), and successfully negotiating two collective bargaining 
agreements with other unions at WDAF while these nego- 
tiations were in progress (J.A. 101). 
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The court here is asked to overturn the Board’s de- 
termination of impasse and as this court has observed: 


“Our scope of review confines us to determining 
whether there is an absence of substantial evidence to 
support the Board’s finding; impasse is a question of 
fact involving the Board’s presumed expert experience 
and knowledge of bargaining problems. The problem 
of deciding when further bargaining on an issue is 
futile is often difficult for the bargainers and is neces- 
sarily so for the Board. But in the whole complex of 
industrial relations few issues are less suited to appel- 
late judicial appraisal than evaluation of bargaining 
processes or better suited to the expert experience of 
a board which deals constantly with such problems.” 
Dallas General Drivers, W- & H., Local No. 745 v. 
N.LR.B., 355 F.2d 842 at 44, 122 U.S.App. D.C. 417 
(1966) (Emphasis added). 


While the Petitioner relies heavily upon the decision 
of the Trial Examiner, “The law has not committed the 
decisional process to the Trial Examiner. Administration 
of the Act has been reposed in the Board. Here was no 
issue of credibility, for the facts are largely undisputed . . - 
Five experts devoting their whole skill in labor-manage- 
ment problems unanimously and realistically considered 
the entire record— . . . The Board in its dutiful administra- 
tion of the Act simply placed a different interpretation upon 
the facts than did the Examiner.” Warehousemen & Mail 
Order Emp., Local No. 743 Vv. N.LR.B., 302 F.2d 865 at 869, 
112 U.S-App. D.C. 327 (1962). 
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Il. The Impasse Found by the Board 


Of all the subtle questions that the Board must face, 
the question of impasse against the background of good 
faith bargaining is perhaps the most subtle. Certainly, as 
the Trial Examiner observed in American Ship Building 
Company, 142 NLRB 1362, at 1380, “impasse cannot be 
determined by completely objective criteria. Subjective 
considerations, if held in good faith, even if ignorantly, can- 
not be disregarded.” It is only by hindsight that the actual 
seriousness or permanence of an impasse can be judged. 
Perhaps it is for this reason that the Board and the courts 
have found it necessary to look at the question through the 
eyes of the moving party as it was seen at the time the 
action in question was taken. Lumber and Sawmill Work- 
ers, Local 2647, Etc., 130 NLRB 235, 238, fn. 4 (1961), Affd. 
Cheney California Lumber Co. v. N.L.R.B., 319 F.2d 375, 
380 (9th Cir. 1963); Mission Manufacturing Company, 128 
NLRB 275, 288-289 (1960). 

By mid-November the parties had been meeting for 
more than five months and, in spite of the efforts of various 
Company negotiators, not even a single tentative agree- 
ment had been obtained on changes regarded as important 
by the Company. Every agreement was minor and each 
was a capitulation by the Company. Specifically, Taft had 
not obtained the desired interchange between media, im- 
provements in pre-recording and flexibility in the duties 
and categories area of the contract (J.A. 277). On Novem- 
ber 19, the Union had served notice terminating the ex- 
tended contract effective 5:00 p.m., December 4 (J.A. 38). 
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A strike vote had been taken and strike preparations were 
advancing, including the acquisition of a trailer to serve as 
strike headquarters (J.-A. 155-156). Picket signs had been 
prepared (J.A. 154) and no assurances had been given that 
a strike was not imminent (J.A. 167). The Union, in its 
communications to members, had consistently reported no 
progress, attacked the Company’s bargaining and, obviously, 
had been attempting to condition its members for a strike 
(J.A. 264-268). An impasse had developed on November 
29, and the absence of discussion of key issues after that 
date confirms the impasse.? It is to be noted that the 


2. An impasse can exist without a complete impasse on all 
issues. Empire Terminal Warehouse Co., 151 NLRB 1359, aff’d 
Dallas General Drivers W. & H. Local No. 745 v. N.L.R.B., 355 
F.2d 842, 122 U.S.App. D.C. 417 (1966), and cases cited therein. 
An impasse on a single major issue, whether regarded separately 
or as a part of the whole, by its very nature creates an impasse 
in bargaining unless it can be demonstrated that the moving party 
believed that resolution of other issues would enable one party 
or the other to modify its position on the deadlocked item. Such 
is the very nature of an impasse as it relates to the futility of 
future bargaining. That was particularly evident here where 
the parties treated the subjects of bargaining as interlocking is- 
sues, and discussion of the key issues had been abandoned (J.A. 
41-42). 

The Union argues that there must be an impasse on “all the 
issues in the negotiations” before any unilateral changes may be 
instituted (Petitioner’s Brief, page 25). They cite no authority for 
this proposition, because in fact there is none. The absurd results 
created by such a holding are readily apparent in this case. The 
Union expressed a desire in September to negotiate a new free lance 
code and the Company had stated its willingness to discuss this issue 
(J.A. 169). The Union, however, through the date of the changes on 
December 4, had made no proposal on the free lance code (J.A. 
277, 77, 169). Thus there could be no impasse on this issue. 
If an impasse on this issue is required, then the Union could 
forever block an impasse by failing to make any proposal after 
expressing a desire to negotiate. The ruling sought by the Union 
would make a mockery of the collective bargaining process. Fur- 
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Company opened that meeting with a concession in the 
discharge area which the chief negotiator for the Company 
believed to be a major stumbling block (J.A. 163). Yet 
this produced no counter-proposal or agreement from the 
Union. The Issues Summary of November 29 is replete 
with deadlocked issues (J.A. 274-279). 


A simple examination of the issues involved in the 
unilateral changes illustrates the extent of the impasse 
which had developed. Wages became deadlocked Novem- 
ber 29 when the Company proposed a $7 per week across- 
the-board increase for each of two years, which was under- 
stood by all as an offer to pay that price for the changes 
it sought. This was promptly rejected by the Union with 
a counter-offer to take the Company’s wage increase and 
the old contract, which was summarily rejected by the 
Company (J.A. 166). 


Interchange between media was item 2 of the an- 
nounced unilateral changes (J.A. 228), and the positions of 
the parties were summarized in the November 29 resume by 
the Company’s proposal to “drop time and number restric- 
tions on interchange between media” (J.A. 277), which re- 
strictions applied only to announcers. The Union’s position 
was equally clear in that it flatly rejected such a change. The 
Company’s position on pre-recording asked for the elimi- 
nation of the five-hour per day restriction on pre-recording, 


ther, it is clear that the resolution of this and other relatively 
minor issues would not produce a contract until the major 
stumbling blocks were resolved and discussion of the major issues 
ceased on November 29 (J.A. 41-42). A requirement that each of 
the minor issues be negotiated to an impasse before making changes 
where an impasse existed would be to require an exercise in 
futility. 


24 


although it expressed its willingness to accept a time limit 
on AM and TV (J.A. 277), while the Union, on November 
29, rejected any change and, subsequent thereto, deepened 
the impasse by advising the Mediator that its position re- 
quired the complete elimination of pre-recording on AM 
and TV (J.-A. 171). In the parlance of collective bargain- 
ing, the Company, by its November 29 resume was com- 
mitted to accept a limitation on the amount of pre-recording 
on AM and TV (J.A. 277). 


The Company’s November 24 proposal on interchange 
between categories included the balance of the items in- 
volved in the unilateral changes (J-A. 243, 258). Each of 
the changes was based upon specific language in the No- 
vember 24 proposal which was flatly rejected, even as a 


basis for discussion, by the Union in the November 29 
meeting (J.A. 164, 128)* 


3. During the negotiations the Company filed a Unit Clari- 
fication petition with the Board (17-UC-3) contending, inter alia, 
that Director-Coordinators were supervisors and should thus be 
excluded from the unit. This contention was not finally denied 
by the Board until December 8, 1965. The Company preserved 
this issue before the Trial Examiner and the Board. It does not 
raise it before the Court in order to simplify the issues in this case. 
In any event, subsequent changes in the duties of the Director- 
Coordinators have rendered the 1965 determination moot. It 
should be noted, however, that after the Regional Director’s de- 
termination the Company did not refuse to bargain about Director- 
Coordinators or at any time seek agreement from the Union that 
they should be excluded. It made proposals on November 11, 
which were identical to the proposals the Union had on all other 
classifications at that time (J.A. 158), and on November 24 sub- 
mitted a written proposal which was literally a marked-up copy 
of the expired contract (J.A. 243-260). Thus the Union has 
completely mis-stated the facts when it contends that no com- 
plete proposal on Director-Coordinators had been made by the 
Company prior to December 4 (Petitioner’s Brief, pages 15, 20). 
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This was the situation that existed when the Mediators 
split the parties at noon on November 29. Negotiations 
had reached a head with no prospect of further movement. 
Even at the hearing in this case, when all the principal 
spokesmen were on the witness stand, there was not a sug- 
gestion that either party had any plans for breaking the 
deadlock that existed on November 29, and the conditions 
which were changed were not discussed thereafter. 


It is submitted that when the Mediators separated the 
parties for separate sessions on November 29, an impasse 
had developed. The separation of the parties in and of 
itself is persuasive evidence that a neutral third party felt 
that no further progress could be made through joint 
meetings. It is a matter of common knowledge, which 
the Board recognized, that the purpose of a separate ses- 
sion is to explore the issues in dispute and search for a 
method to break deadlocks. Absent a deadlock they serve 
no purpose. The failure of the parties to meet together 
again on the 29th or to meet together at all on the 30th 
is persuasive evidence that the deadlock was real and not 
illusory. Even the presence of FMCS points to an impasse 
because the “Conciliation Service and other third party 


Prior to the Board’s refusal of the Company’s request for review on 
December 8, the Company simply took the position that if the Board 
found them to be supervisors before a contract was signed it would 
exercise its statutory right to refuse to bargain about the inclusion 
of supervisors in the contract (J.A. 279). In all other respects the 
Director-Coordinators were treated like the rest of the employees 
and the Company sought broad freedom to interchange them be- 
tween categories or jobs. Any failure to discuss their duties was 
a result of the Union’s summary rejection of the November 24 
proposal for all classifications or categories and was unrelated to 
the Company’s position in the unit clarification case. 
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intervention exist, in part, for the purpose of resolving 
deadlocks.” American Ship Building Co., 142 NLRB 1362, 
1380.4 Further evidence of the actual existence of the 
deadlock and the Company’s belief in one may be found in 
the Union’s memorandum of December 1 to its members 
where a number of issues in dispute were reviewed in an 
inflammatory fashion without hint or suggestion of the 
possibility of compromise or solution except on the Union’s 
terms (J.A. 269-270). 


When the meeting of December 3 began the Com- 
pany had every reason to conclude that a deadlock existed. 
The presence of “AFTRA Headq ”” next to the sta- 
tion was hardly reassuring (J.A. 155-152). The separate 
sessions the morning of December 3 did nothing to allay 


the reasonable fear that negotiations were stymied and 
a strike was imminent. It was in these circumstances, 
and the previous futile efforts to reach an agreement, to- 
gether with the Union’s termination of the contract ex- 
tension, that the unilateral changes were being considered. 
Nothing occurred on December 3 to change the Com- 
pany’s belief in the existence of a deadlock.*. 


they participate. 
5. The Union asserts, as if it were a controlling point, that 
the Company never claimed to the Union that an impasse existed 


27 


The extent of the impasse is described by Chief Union 
Negotiator Schnabel who admitted on cross-examination 
that on December 3 the following issues were in dispute 
and not resolved: duties, recognition, no strike and lock- 
out, money, sick leave, pension plan, discharge, layoffs, 
seniority, management rights, extent of agreement, pre- 
recording and interchangeability of announcers (J-A. 62- 
63). Thus, after six months and some twenty-five meet- 
ings the parties were still far apart on the important is- 
sues. 


The meeting of December 4 produced no agreement 
by 4:00 pm. (J.A. 42-43). The issues involved in the 
changes were not discussed on the 4th and had not been. 
discussed since November 29 (J.A. 41-43) because the 
parties had exhausted the subjects and further bargaining 
on them was obviously futile. At 4:00 p.m. the Union was 
presented with a copy of the unilateral changes. A private 
meeting between McClay and Schnabel produced no agree- 
ment. McClay recalls no progress when the joint meeting 
resumed (J.A. 137) while Schnabel points only to matters 
already resolved (J-A. 45, 39, 28). It is absurd to speak 
of “confirming” previous agreements that no one had ques- 
tioned, but even those were unrelated to the changes (Pe- 


(Petitioner’s Brief, page 26). Suffice it to say that there is no doc- 
trine requiring an employer to submit a legal brief on the subject of 
impasse to a union when it believes it is entitled to make unilateral 
changes in working conditions. In any event, when asked by 
Schnabel if there was an impasse “on each and every issue,” the 
Company’s attorney responded “Not necessarily on each and every 
issue but on the contract.” (J.A. 169). Surely, if assertion be re- 
quired (and there is no logical reason for such requirement) this 
was sufficient. 
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titioner’s Brief, page 20). At this point the parties ad- 
journed the meeting agreeing, at the Mediators’ request, to 
meet again the following Monday. Nothing had transpired 
from noon of November 29 through December 4 that would 
suggest the deadlock was broken. Clearly the changes were 
not “under negotiation” since discussion on them had been 
broken off the morning of November 29, and the Union’s 
position on pre-recording had become even less acceptable 
to the Company (J.A. 171). 


The Company recognized its continuing bargaining 
obligation Sunday, December 5 (J.A. 140) and, as evi- 
dence of its desire to reach a contract, the Company ne- 
gotiators conceived the idea of a package proposal to elim- 
inate the relatively minor issues not involved in the uni- 
lateral changes and perhaps set the tone for future prog- 
ress. This attempt to get negotiations moving was not 
conceived until after the changes were made (J.A. 140). 
It was this package concept, which produced the move- 
ment on December 6 found by the Trial Examiner. Mc- 
Clay met privately with Schnabel to propose the package 
and, as it now appears, mistakenly believed that he had 
the framework of an agreement on those items (J.A. 141- 
144). Relying on this belief he proceeded in the open 
session to make concessions, demand his quid pro quo for 
making them and finally wrapped up and delivered the 
package with one item left out for Schnabel to demand’ 
(JA. 145). Had the package been accepted an atmos- 
phere conducive to final settlement might have developed. 
Instead, the Union seized upon the Company concessions, 
but offered nothing in return. Upset at this apparent act 
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of bad faith, and aware of the existing deadlock, McClay 
and the other Company negotiators broke off the meeting 
and left (J.A. 145). 

Still seeking agreement, McClay tried once again. He 
arranged to meet with Schnabel on the 7th and discussed 
the package, hoping that there had been only misunder- 
standing. McClay and Schnabel met for some five and 
one-half hours (J.A. 146). McClay expressed a willing- 
ness to make further concessions but to no avail (J.A. 
147). That meeting ended with negotiations broken off 
and McClay, believing “that there was no way to get this 
job done” (J.A. 150), returned to Cincinnati. There were 
no further meetings scheduled at that time. At the call 
of the Mediators two more meetings were held on De- 
cember 9 and 10, producing no agreement and a Union 
ultimatum that there would be a strike at midnight, De- 
cember 11, if there were not a “sudden change” in the 
Company’s position (J.A. 285). 

There is no evidence to support the conclusion that the 
deadlock was ever broken between its establishment on 
November 29 and the start of the strike on December 11. 
It can hardly be doubted that a deadlock did come into 
existence on the 29th at the time the Mediators broke the 
parties into separate sessions. Even if the impasse was 
broken temporarily on the 6th (and clearly it was not), 
it was firmly re-established by the time negotiations broke 
off between McClay and Schnabel the evening of the 7th 
(J.-A. 150). 


Persuasive evidence of the existence of an impasse in 
late November and early December may be found in the 
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Union’s rejection of the Company’s offer of January 15, 
1966. It is undisputed that as orally modified, the Com- 
pany’s proposal of January 15, 1966 (J.A. 229-230) was an 
unconditional offer of reinstatement to all strikers, with- 
drawal of all unilateral changes and reversion to the terms 
of the contract in effect prior to the announcement of the 
changes (J.A. 55, 176). This offer was carried by the 
employees’ bargaining representative to the entire mem- 
bership and was rejected. The reasons for the rejection 
are significant, and the Union chose its official publication 
to give its only explanation. In the AFTRA Newsletter 
of January 18, the Union explained its rejection on the 
ground that it would call for the employees to return to 
work “without the protection of a proper contract.” 
(J.A. 282). Even Union Representative Schnabel admitted 
that the lack of a contract was the basis for rejection (J.-A. 
79-80). 

The complaint is narrowly drawn; there is no allega- 
tion of independent 8(a)(1) or union animus; and there 
is no evidence to support such a conclusion. The Company, 
with no background of union hostility, made certain 
changes in working conditions; the Union filed unfair labor 
practice charges before the changes were announced; and 
finally, on January 15, 1966, for the first time, claimed 
that they were striking because of the changes. The Com- 
pany promptly made an unconditional offer to withdraw 
the changes, and this offer was rejected by the Union be- 
cause it would mean returning to work without the kind 
of contract they wished to negotiate (J.A. 282, 79-80). 


It is submitted that the Union’s rejection of the offer 
is evidence of great weight in proving that a substantial 
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disagreement amounting to an impasse existed on the is- 
sues preceding the strike (concerning which the Com- 
pany made the unilateral changes under attack), since it 
shows that the Union recognized that it would be futile to 
negotiate further; and indeed this was, in fact, conceded. 
by the Union when it admitted that it would not call off 
the strike “without the protection of a proper contract.” 
(J.-A. 282, 79-80). 


Il. Nature of the Changes 


The Union has belatedly contended that the changes 
instituted by Taft were “not consistent with and/or. . . 
greater than the” pre-impasse position of Taft (Petitioner’s 
Brief, page 33). It is significant to note that the General 
Counsel did not contend before the Trial Examiner that the 
changes made were any different than those previously pro- 
posed. The complaint contained no allegation that the 
changes were different from the prior proposals; General 
Counsel did not refer to the matter in his lengthy opening 
statement, or argue it in his brief, nor did the Union raise 
the question. There was no evidence offered on the question; 
and Taft was never apprised, before the decision of the Trial 
Examiner, that this was an issue in the proceeding. Conse- 
quently no finding should be made on matters not litigated. 

It was not an issue because it was clear to all the 
parties that the changes were entirely consistent with the 
Company’s last proposal to the Union and that they were 
not “greater”. The parties, including the General Counsel 
and the Union, were familiar with the facts of the case 
and felt no need for evidence on a point not in issue. 
(Had the question been litigated the Company could have 
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shown no significant difference existed between 70 hours 
and unlimited pre-recording.) Only the Trial Examiner had 
difficulty with this point. Seizing on this error, the Union 
now makes a claim never asserted in negotiations, during 
the investigation of the charge, in the complaint, or at the 
hearing before, or in the brief to, the Trial Examiner, that 
the changes were “greater” than those proposed to the 
Union. There is no evidence to support such a finding. 

There is no dispute that the wage increase granted 
was that previously proposed and rejected as were the 
changes in regard to the interchange of announcers be- 
tween media. The Trial Examiner expressed concern 
about the duty section of the changes; however, the Union 
makes no such assertion here because it is clear that the 
Company’s November 24 proposal provided both the basis 
and the language of the announced changes (J.A. 243, 258). 
The proposals on duties were a marked-up copy of the old 
contract (J.A. 244260). Thus the only question is 
whether the Company should have stated that it would 
institute unlimited pre-recording or whether it was per- 
missible to state that it might pre-record up to 70 hours 
per week, in order to be consistent with its position that 
it would accept a limitation. 

In support of its contention the Union relies upon 
N.L.R.B. v. Crompton-Highland Mills, 337 U.S. 217, 69 
S.Ct. 960 (1949), and by implication upon N.L.R.B. v. Katz, 
369 U.S. 736, 82 S.Ct. 1107 (1962). Those cases have little 
application to the much more complex question before this 
Court. In both cases the employer without justification, 
unilaterally granted wage increases to its employees, 
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greater than those previously offered to the Union. The 
Court concluded that such additional increases and bene- 
fits were “necessarily inconsistent with a sincere desire to 
conclude an agreement with the Union.” N.L.R.B. v. Katz, 
supra, at 745 and at 1113. 


The underlying rationale of those cases is that such 
conduct is unlawful because it is an attempt to deprive the 
Union of credit for increased benefits and create an im- 
pression that no union is needed. In Katz the Court in its 
footnote 12 refers with approval to two cases expressly 
articulating this premise. In N.L.R.B. v. Landis Tool Co., 
193 F.2d 279 (3rd Cir. 1952), cited in footnote 12 by the 
Court in Katz, the court noted that the basis for the 
“greater” doctrine was that it involved an improvement in 
working conditions “without giving the Union credit for 
it” (at 282). The increase of pre-recording cannot by any 
stretch of imagination be regarded as an improvement in 
working conditions from the standpoint of the employees. 
The other case cited in footnote 12 of Katz was N.L.R.B. v. 
Bradley Washfountain Co., 192 F.2d 144 (7th Cir. 1951), 
which refers to an attempt to “deprive the Union of 
prestige” (at 151). 

No decisions have been found applying the “greater” 
standard to any case involving other than a clear improve- 
ment in wages or working conditions. Of course a change 
radically different from that previously proposed to the 
Union would in itself be a strong indication of over-all bad 
faith, but it is apparent, even on this record, that there 
is no significant difference between unlimited pre-recording 
and 70 hours of pre-recording (J.-A. 109-110). Since in the 


34 


usual sense of the word, the change involved here could not 
be “greater” than the previous proposal, it must be assumed 
that the Trial Examiner found that it was a change less 
unfavorable to the Union than the previous proposal. How- 
ever, by this logic, the Company is making changes 
“greater” than its last proposal when it fails to institute 
all the proposed contract changes it has on the table. Such 
a contention is a logical absurdity. 


The Court in Katz and Crompton-Highland Mills was 
not concerned with the semantics of the word “greater” 
but rather with whether the unilateral action was neces- 
sarily inconsistent with a sincere desire to reach agree- 
ment. Here the Company would have been at fault if it 
had claimed the right to umrestricted pre-recording. The 
Company negotiators had said they would consider some 
time limit on the amount of pre-recording used. The Com- 
pany was committed to some limitation while the Union, 
in its last statement of position had demanded the complete 
elimination of pre-recording on AM and TV, which was 
not discussed and which could only be construed as an 
abandonment of any effort to reach agreement. Having 
accepted the concept of limitation, a change allowing un- 
limited pre-recording would have been a “greater” change 
than the last stated position of the Company. Retreating 
from the position of accepting limitations would have been 
tantamount to bad faith bargaining by the Company. 

The Board found the 70 hour limitation to be “rea- 
sonably comprehended” within the Company’s .pre-im- 
passe proposals. Viewing the changes as a whole, the 
single reference to 70 hours does not make the changes 
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“substantially different from” those the Company had 
previously proposed to the Union. As previously noted, if 
the question had been put in issue at the: hearing, the 
Company could have introduced evidence proving that in 
fact the only difference between 70 hours and unlimited 
was the acceptance of the concept of some limitation, 
which had been proposed to the Union. 


IV. Purpose and Announcement of Changes 

The Union now urges a finding be made which was 
not made by either the Trial Examiner or the Board. It 
contends the charges were an effort to “circumvent” the 
Union (Petitioner’s Brief, page 27). By definition, a uni- 
lateral change circumvents the Union, but this does not 
make it unlawful. Even if the isolated testimony which 
the Union relies upon is taken at face value, there is no 
“evidence that and there was no finding that the employer 
was actuated by a desire to discourage membership in the 
union as distinguished from a desire to affect the outcome 
of the particular negotiations in which it was involved.” 
American Ship Building Company v. N.LRB., 380 U.S. 300, 
313, 85 S.Ct. 955, 964-965 (1965). 


Taft has never denied that it felt in many respects 
the unilateral changes would be beneficial to the bargain- 
ing unit members over the long run. A belief by the Com- 
pany in the soundness of its action is hardly enough to 
render otherwise lawful acts unlawful. The Company 
witnesses consistently denied any effort to by-pass the 
Union as the employees’ bargaining representative (J.A. 
152, 157). The Union made no claim during negotiations 
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that any such attempt was being made. Nothing in the 
announcement of the changes suggests any effort to by- 
pass the Union or contains even an implied suggestion that 
the employees would be better off without a union. In 
fact, changes which were regarded by the Union and ap- 
parently by the employees as less favorable than the 
previous conditions could hardly encourage any employee 
to abandon the Union. The natural reaction would be to 
reinforce the employees’ belief that a union was needed 
to protect the conditions they thought were more favorable. 


The Union further contends that the method of ad- 
vising the Union of the changes was “a flagrant effron- 
tery ...” (Petitioner’s Brief, page 30). Assuming the ex- 
istence of an impasse in good faith bargaining, as the 
Union’s argument does, it is difficult to see the relevancy 
of the particular method chosen to advise the union repre- 
sentatives. The rules of collective bargaining are not 
those of a ladies’ tea party, and it is difficult to imagine 
what remained to be said after 25 fruitless negotiating 
sessions. In fact the Union was advised in advance; the 
changes were explained, but the Union made no constructive 
proposals and did not modify any of its positions (J-A. 
44, 136). 

The Union would suggest that it was given no op- 
portunity to bargain on the specific changes, yet it is ap- 
parent that it had been offered the wage increases and had 
rejected them; the Union had repeatedly rejected the Com- 
pany’s effort to obtain free interchange of announcers be- 
tween media; it had rejected the Company’s overtures on 
pre-recording, and in fact during negotiations had back- 
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tracked from insistence upon the existing limitations to a 
position of no pre-recording on AM and TV (J.A. 171). 
Such a position increased the gap between the parties 
rather than narrowed it. The Union flatly rejected the 
Company’s proposals on duties presented November 24, 
even as a basis for discussion (J.-A. 164). In short, the 
changes had been discussed and discussed and discussed, 
and nothing further remained to be said. Even now, there 
is no suggestion that there was any basis for agreement 
in any of the changes, as the Union remained adamant in 
its position, as did the Company. 


V. Is an Impasse Required? 

Since the Board found an impasse in this case, it did 
not reach the question of whether an impasse is required 
before an employer may institute unilateral changes. Taft 
submits that in the case now before the Court there is no 
valid reason for the requirement of a technical impasse 
prior to the institution of unilateral changes. 


The Supreme Court has recognized the institution of 
unilateral changes as a legitimate economic weapon and 
has never held that a technical impasse is required. As 
the Court observed, “The employer can institute unilat- 
erally the working conditions which he desires once his 
contract with the Union has expired.” American Ship 
Building Company v. N.L.R.B., 380 U.S. 300 at 316, 85 S.Ct. 
955 at 966. The Court saw no need to qualify this right 
by requiring an impasse, because it is submitted there is 
no logical reason or justification for such restriction. The 
Board in its brief to the Supreme Court in the American 
Ship Building case acknowledged that unilateral changes 
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were a legitimate economic weapon to be preferred ‘to 
lockouts. 


The impasse doctrine has no application to the situa- 
tion now before the Court. It developed originally as a 
safety valve for changes in working conditions when an 
employer could not reach agreement with the Union but 
for nondiscriminatory reasons needed or desired to make 
changes, usually placing wage increases in effect, pre- 
sumably to retain or obtain employees. In that situation 
a unilateral change is not used as an economic weapon 
and the doctrine is justified. When unilateral changes 
are viewed as an economic weapon, as the Trial Examiner 
did in this case, the question becomes what is the rationale 
for requiring an impasse preceding the use of such weap- 
ons. There can in fact be no justification for such a re- 


quirement because it is an effort “to assess the relative 
economic power of the adversaries in the bargaining 
process and to deny weapons to one party or the other 
because of its assessment of that party’s bargaining 
power.” American Ship Building Co. v. N.L.R.B., 380 U.S. 
300 at 317, 85 S.Ct. 955, at 966. 


The trend in labor relations has been to avoid the 
application of mechanical per se rules. The impasse re- 
quirement in collective bargaining is the most obvious of 
these per se rules and has not been upheld by the Su- 
preme Court. In Katz, the Court was careful to avoid ap- 
proval of the impasse requirement. The Court was con- 
cerned with “behavior which is in effect refusal to ne- 
gotiate or which directly obstructs or inhibits the 
processes of discussion, or which reflects a cast of mind 
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against reaching agreement.” N.L.R.B. v. Katz, 369 U.S. 
707 at 746, 82 S.Ct. 1107 at 1114 (1962). The Court goes 
no further than to require “prior discussion.” 


Whatever the position of the Board on the need for 
impasse before institution of unilateral changes, the 
courts of appeal have shown little sympathy for the per 
se rule. In N.L.R.B. v. Bradley Washfountain Co., 192 
F.2d 144 (7th Cir. 1951), the court rejected the Board’s 
arbitrary requirement of the existence of an impasse be- 
fore making unilateral changes which were consistent 
with the employer’s previous offer to the union. It is 
significant that the Supreme Court saw “no resemblance” 
between this and the activity prohibited in N.L.RB. v. 
Katz, supra, at 745, fn. 12, 1113, fn. 12. Other courts of 
appeal have also rejected the requirement for impasse 
prior to the use of legitimate economic weapons. Detroit 
Newspaper Publishers Assn. v. N.L.R.B., 346 F.2d 527 
(6th Cir. 1965); Body & Tank Corp. v. N.L.R.B., 344 F.2d 
330 (2nd Cir. 1965). See also N.L.R.B. v Dalton Brick 
& Tile Corp, 301 F.2d 886 (5th Cir. 1962). 


Even the Board recognized that there is no need for 
a mechanical determination of the existence of impasse 
in this type situation when it adopted the Trial Exami- 
ner’s Intermediate Order in Waukesha Sales & Service, Inc., 
137 NLRB 460, 468 (1962), where the Trial Examiner ap- 
proved unilateral changes and found it unnecessary to de- 
cide whether an impasse existed to justify such changes. 

There is a real and current need for this court to 
clear the air in this complex field. It is submitted that 
the court should recognize the distinction between those 
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cases where an employer institutes unilateral changes 
either in a pattern of bad faith bargaining or for purposes 
unrelated to securing an agreement, and the present case 
where according to the Trial Examiner, the changes were 
a tactical effort to secure agreement. Such a determina- 
tion would make the impasse question an intelligible one 
for the parties who must engage in the day to day processes 
of collective bargaining. Here there is no question that 
the Company acted in good faith. There is not the 
slightest suggestion of union animus. The Company and 
the Union engaged in intensive negotiations for a period 
of over six months, with the Company endeavoring to 
reach a contract on more favorable terms and the Union 
rejecting and delaying, obviously preferring to work un- 
der the expired contract rather than agree to what it con- 
sidered to be less favorable terms. There was an advan- 
tage to it in not agreeing. Therefore, in spite of some 
thirty meetings and with the Company making proposals 
and counterproposals even after the announcement of De- 
cember 4, all in the hopes of getting an agreement, the 
Company met nothing but frustration and futility. 

_ Here is a case, impasse or no, where, it is submitted, 
the Company should be required to do no more than what 
was done. Any rule to the contrary would place a strait 
jacket around free collective bargaining; it would place a 
premium on form rather than substance; and it would place 
the court in the unenviable and unwarranted, not to men- 
tion unauthorized, position of dictating the strategy and 
tactics of collective bargaining and determining the timing 
of the use of a legitimate economic weapon. 
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CONCLUSION 


Substantial evidence supports the Board’s finding that 
an impasse existed in collective bargaining at the time the 
unilateral changes were made, that the changes were 
“reasonably comprehended” within the employer’s pre- 
impasse proposals and that the complaint should be dis- 
missed. Further, even if it be found, contrary to the evi- 
dence, that no impasse existed, the Company did not violate 
the Act when, after a reasonable period of good faith bar- 
gaining, it instituted certain unilateral changes in working 
conditions after prior notice to and consultation with the 
Union. 
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2 
L. The Board’s findings of fact ©. - “ 


A. The Company purchases the station and gives notice terminating the 
contract 


On April 1, 1964, the Company purchased ‘Station 
WDAF, Kansas. City, Missouri, from Transcontinent 
Television Corporation, and assumed the existing con- 
tract between the Union and Transcontinent (J.A. 
317-318; 7). On May 20, 1965, the Company notified 
the Union of its desire to have the agreement termi- 
nate on October 1, 1965 (J.-A. 318; 211). Since the 
Company was seeking ‘substantial changes in the con- 
tract affecting a number of areas, and knew it would 
take a long time to get it worked out”’ (J-A. 94), it 
urged that the parties begin negotiations for a new 
contract by June 1 (J-A. 318; 211). 

B. The Company proposes contract changes which abolish restrictions on 
staff assignments 

After a preliminary session on June 4, the parties 
met on June 24, and the Company presented its pro- 
posal for a new agreement (J.A. 318; 212). The major 
changes proposed by the Company were designed to 
give it greater freedom in personnel assignments. For 
example, under the existing agreement, staff members 
were divided ‘into separate categories—that is, an- 
‘nouncer, newscaster, sportscaster, floor manager, and 
director-coordinator—and ‘were assigned specific du- 
ties to perform within these categories for their 
weekly base salary (J-A. 195, 197-210). An’ employee 
was permitted to perform the duties assigned to mem- 
‘bers of another category only where expressly permit- 
ted by the contract and generally was entitled to pay- 
ment of.a higher “out-of-category’’ fee-for such. work 
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(J-A.204-205).:The Company’spropisal: eliminated 
these restrictions ‘and’ allowed: it’ to “interchange its 
staff ‘announcers’ and’ newsmen between.*'* *cate- 
gories”” (J.A. 300-301, 318; 216-217). In addition; an 
employee working during his scheduled shift: would 
not receive premium pay. Instead, he would be paid 
the specified wage’ for ‘the category in«which He was 
working, except that if he worked’as much as‘half of’ 
his time in ‘a single category; ‘the rate for that ‘cate- 
gory would be his:minimum wage for the day. (ebid.). 

A second major change proposed by the Company 
concerned the assignment of announcers (J-A/300— 
301, 318; 216-217). Under the existing contract; an- 
nouncers were designated as either ‘“‘radio??! or 
“television,” and could be interchanged ‘between the 
two ‘media only under limited. conditions—namely, ’ 
only three announcers could interchange a: day, an 
announcer could interchange only. twice during: the 
day, and at least 15 minutes had to elapse between his 
appearances on the two media (J-A.-196). Under the 
Company’s proposal, although announcers would. still 
be designated as radio or television performers, they 
could be interchanged between the two media without 
any restriction (J-A. 216-217). 

Two other substantial changes which the Company 
- was anxious to obtain. were. in the areas of prerecord- 
_ ing and’the status of director-coordinators. The Coni- 
' pany, which shad previously been permitted to” 
' prerecord only five hours of staff announcers’:services 
| per medium per day (J-A: 298-299, 318; 197), “pro- 
posed that all such restrictions be abolished (SA. 
_ 298-299, 318; 217). The proposed recognition clause 
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excluded director-coordinators from. the bargaining 
unit altogether (J.-A. 212), and, accordingly, the Com- 
pany’s proposed contract eliminated all provisions 
regarding them (J.A. 297-298).’ 

In addition to these major proposals, the Company 
also sought other changes to enlarge the area in which 
the Company could make final decisions without 
further bargaining with the Union during the con- 
tract term.’ The Company’s proposal contained no 
provisions regarding wages because, as it explained, 
it wished to wait “‘until later in the game when [it] 
could see what [it was] buying for [its] money”’ 
(J.A. 297; 94, 96, 158-159). 

The parties were unable to meet during July be- 
cause AFTRA was involved in a strike against an- 
other station until July 31 (J.A. 57). At the Com- 
pany’s request, however, the parties met again on 
August 24 (J.A. 283). The Union presented a list of 
questions regarding the Company’s proposed contract, 
which the parties discussed (J.A. 261, 13-16). Since 
the Company had proposed continuing the existing 
pension, welfare, and sick leave provisions, the Union 
asked for information on the relevant plans in effect 
at other Taft stations (J.A. 14), and on ‘the sick 

'2On July 26, the Company petitioned the Board for a unit 
clarification, maintaining that the news director, assistant news 
director, production manager, and director-coordinators were 
supervisors within the meaning of the Act, and made no fur- 
ther contract proposals regarding this issue until after the 
Board’s Regional Director decided on October 13 that director- 
coordinators should be included within the unit (J.A. 297-298, 
319; 221-292, 11, 17, 21). 

See J-A. 212-218, 215 (Articles II, II, VI, XI). 
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leave policy in effect at the Kansas City station under 
its prior ownership (J.A. 15-16). On September 1, the 
Company sent the information which it had avail- 
able—namely, a seven-page summary of the Taft 
profit-sharing -plan (J.A. 233, 236) and an explana- 
tion of the sick leave policy currently in effect at the 
station (J.A. 233). 

C. Union proposes 2 contract which offers no change in the restrictions on 

staff assignments t 

On September 9, the Union presented a proposed 
contract which included without change the existing 
system of categories, with the concomitant fee struc- 
ture and penalties; the limitations on prerecording; 
and the “double manning” provision requiring that a 
director as well as a coordinator be assigned to every 
live program (J.A. 318; 224-228, 209). The major 
change proposed by the Union was a wage increase 
ranging from $5.50 per week for announcers to $7.50 
for floor managers, with similar additional increases 
on the contract’s anniversary (J.A. 318; 224, 225- 
228). The Union also proposed, among other things; 
an increase in the time off between work weeks, and 
new limitations on the Company’s right to schedule 
vacations (J.A. 224). 

The parties met’ again on September 21 and 22, and 
discussed the Company’s proposals on exclusion of 
director-coordinators from the unit, pension and wel- 
fare, and sick leave (J.-A. 318; 18-19). The Union 
requested-a copy of the Taft retirement plan, and 
asked for documentation on the sick-leave policy: of 
the prior owners of the station, for purposes of com- 
paring it to the proposed company policy (tbid.). 
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- ‘The: Company. promised to lo¢ate the information, but 
announced. that in any event it would modify: its pro- 
posal as to sick leave to ensure that any changes in 
the existing policy would be more, rather, than less, 
favorable to the employees (J-A: 19-21). 


D. The parties reach minor agreements, which the Union calls “no 
progress,” and extend the contract to allow further ‘negotiation 


On September 30, the last day of the existing con- 
tract, the parties met again (J-A. 318; 21-22). The 
Company agreed to withdraw minor changes it had 
proposed in the provisions regarding preparation time 
(J-A. 22, 216) and outside employment. (¢bid.).. No 
other agreement having been reached, the parties 
agreed to extend the contract on an indefinite basis, 
subject to a-15-day notice of termination (J.A. 318; 
22). Thereafter, the parties met six times between 
October 7.and October 22, and diseussed many of the 
issues involved, but. the only agreement: reached was to 
continue: permitting general managers and program 
directors to perform station editorials (J.A. 318-319; 
23-30). Meanwhile, on October 13, the Board’s Regional 
Director determined that directors and coordinators 
should be included with the bargaining unit, and the 
Union requested that the Company submit a proposal 
covering these employees (J-.A.:319; 25-26). The Com- 
pany informed the Union on October 19 that whatever 
proposal it might make regarding director-coordinators 
would provide for free interchange between them and 
other staff performers. (J-A. 318-319;-27, 62).°, 

"% On’ October’22, the Company filed with the Board a request 


for review of this determination rm ieee re on 
on: ‘December: 8 (JA. 223, 92). 
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‘On October 26; the Union; in :a letter to the: mem- 
bers of the bargaining unit, summed ‘up:the situation 
as follows: “To: date we have had 13 bargaining: ses- 
sions. with the management: of WDAF::Followmg 
these 13 bargaining sessions, I:can only:report to you 
that no progress: hasbeen made: On the contrary, in 
many areas we:are further apart now than when the 
See oae started’?: fee 319 ;- Se, 64). 


During November, the parties met-on eight occa- 
sions. As’ a result they Teached a-number ‘of minor 
agreements—for example, the Company agreed to the 
Union’s proposals for more rest between ‘work periods, 
for additional severance pay, and for a change i in the 
union-shop clause (J.A. 319; 31, 38-39, 40-41) and 
abandoned its. proposals for changes in meal periods 
(J-A. 319; 37): The Company also furnished addi- 
tional information on sick leave and pensions, making 
one of Taft’s vice presidents available for a meeting 
devoted to questions about the Taft retirement plan, 
but no'agreement was reached on these eS S AY 
29-31, 36). 

With respect to the staff assignment issues, the 
Company and the Union each made offers, but they 
were rejected. On November 3, the Union ‘offered to 
permit’ newscasters to do some sportscasting, and to 
increase by one minute the hourly periods—to be ex- 
tended into early evening hours—in which ammouncers 
could read wire-service news summaries (JA. 66, 74 
15). The Union‘ regarded the Company’s Rejection of 
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this offer as further evidence that the Company ap- 
parently wanted “no restrictions whatsoever on as- 
signments or anything”’ (J.A. 319; 33) and rejected 
the Company’s subsequent proposal as to director- 
coordinators as no proposal at all (J.A. 58). The fol- 
lowing day, the Union sent the employees another 
letter reporting “no progress”’ and notifying them of 
an impending strike vote (J-A. 319; 66, 267-268). 
Thereafter, on November 15, the Union gave the Com- 
pany notice terminating the contract on December 4 
(J.A. 319; 38). 

On November 24, the Company presented a new 
proposal on director-coordinators, which eliminated 
the double-manning requirement and made those em- 
ployees interchangeable with other employees (J-A. 
320; 243, 258). The Union rejected this as “no more 
acceptable than the original proposal’’ (J-A. 321; 58). 
The Company then submitted a new proposal regard- 
ing interchangeability between categories, which spec- 
ified broad duties for announcers and newscasters 
and provided that any artist could perform in any 
category up to an agreed-upon number of hours per 
week (J.-A. 320-321; 243-260). The Union also re- 
jected this proposal, stating that it put the parties 
“right back where they were in June’’ (J-A. 320-321; 
102-103, 128). The session ended without agreement 
when the Union refused to continue negotiations in 
the presence of the company stenographer (J-A. 
320-321; 39-40). 

On November 29, the Company presented an outline 
of the parties’ respective positions, which showed. 
more than 25 issues remaining in disputes, and re- 
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flected) the lack .of progress on the: staff-assignment 
. issues (J.A. 320-321;-102, 274-279). The parties, using 
the document as a working tool, discussed some areas 
on which they were still in disagreement, including 
interchange between categories (J-A. 102): The Com- 
pany then presented a wage proposal providing for a 
’ $7 increase in: weekly -base salary retroactive: to--Oc- 
tober 1, 1965, for. all categories, with an additional-$7 
increase effective on the anniversary date of the con- 
tract. (J.A. 321; 41). The Union immediately, said it 
“would: buy the Company’s proposal on money. with 
renewal of the old agreement for a two-year period” 
(tbid.), but the Company rejected the offer as “un- 
satisfactory,’’ and said it was the Union’s “move” 
(J.A. 321; 166, 104). ; 

On November 30, the parties met in. separate ses- 
sions with Federal mediators (J.A. 321; 41-42). The 
next day, the Union issued a communication. to its 
members which listed the major areas of disagreement 
and stated that “99 percent. of the issues stem from 
company demands for regressive changes in, the cur- 
rent contract”? (J.A. 321; 269-273). The. letter 
continued : 

The Company. is demanding the. right to un- 
limited prerecording [and] virtually. total 
elimination of our historic category sys- 
tem. en 

By combining the use of prerecording, the 
elimination~ of categories’ *’* * and, by virtue 
of company demands in‘ other previously: men- 
tioned areas |* *-* the: Company:would be:in:a 
position. to. operate’ the. station. without any. 
members of . the , Bargaining -Unit.* * * 
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i» £SJuch antiunion weapons we cannot place-in 
the hands of the Company..* * * 
The .Union then ordered picket signs and leased a 
temporary. office structure, which it set up on the lot 
next to the station (J.A. 321-322; 77-78, 154). 

F. The Company rejects the Union’s latest staff-assignment proposal as 
“worse” than earlier proposals and announces changes to be effected 
“The parties met again in separate session on De- 
cember 3. The Union proposed to the mediators that 
it would permit unlimited prerecording on FM radio 
in return for none at all on AM radio and television 
(J.A. 322; 105). The Company rejected this proposal 
as “worse than [what the Union] had been propos- 
ing,” because in practice this would mean a maximum 
of 63 hours per week, while the contract already per- 
mitted 105 hours per week (J.A. 322; 105-106). The 
parties discussed with the mediators the Company’s 
outline of positions of November 29 (J.A. 274-279) 
and “explored * * * the areas of possible movement”’ 
(J.-A. 104), but the Company felt that the parties 
“were at a position of no movement on either side” 
because they had not reached agreement on any of the 
issues it considered important (J.A. 104, 170-173). 
That afternoon, the Company’s attorney, James Wil- 
lard, asked if the Union was planning to strike the 
next afternoon and announced that the Company in- 
tended to put unilateral changes into effect as of 
5 o'clock the next day (J.A. 322; 41-42). The union 
representative, Schnabel, asked, “‘if it was the Com- 
pany’s position that [the parties] had bargained to 
an impasse on all items’; Willard responded “not 
necessarily”? (J-A. 322; 41-42, 169). After some dis- 
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cussion of the unilateral changes and of the possibility 
of a strike, the parties: adjourned (ibid.).*The: next 
day, which was the last day of -the existing contract, 
the parties discussed sick leave, recognition, manage- 
ment rights, and arbitration, but no agreement was 
reached (J.A. 322; 43). The Company then gave the 
Union a list of the changes it planned to put into 
effect at the end of the day (J-A. 322, 327; 43-44, 228- 
229) : 

1. Wages for all employees within the bar- 
gaining unit represented by AFTRA will be in- 
creased by $7.00 per week. 

2. Announcers may be required to interchange 
between media without limitation on the number 
of times per day or the period between appear- 


ances. 
3. Use of pre-recording may be increased to a 
maximum of 70 hours per week per medium.on 


AM and TV and without limit on FM. 

4. The Company’s proposal with respect to 
changes.in the duties section of the contract will 
be in effect with the following specific changes to 
be instituted immediately: 

a. Announcers may be required to do news, 
weather and sports in shift for the applicable 
in-shift fee. 

b. Newsmen may be required to do sports in 
shift for the applicable in-shift fee. 

ec. The assignment of two director-coordinators 
to live programs will be at the Company’s dis- 
cretion, as will be the assignment of a director- 
coordinator to station breaks. 

d. Other services may be required out of cate- 
gory, but in shift, up to ten hours per artist 
per week. 
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Union Representative Schnabel asked him -not to 
post a list of changes, because it would “infuriate the 
bargaining unit’’ (J.A. 44). Schnabel and Company 
Representative McClay then met privately and dis- 
cussed those changes which would actually be put into 
effect that night (J.A. 136). The union representative 
said that he did not think he could keep the employ- 
ees from striking in light of the Company’s actions 
(tbid.), but promised, in answer to the Company’s 
request, to give 24-hour notice before any strike (J.A. 
138). Afterwards, the parties went back into joint 
session, and discussed the appearances of station 
managers in editorial and commercial programs and 
the Union’s proposal regarding layoffs (J.A. 45). 

G. Further bargaining fails and the Union strikes 

On December 6, having reiterated its position that 
it would accept no restrictions on interchange between 
media, the right to require employees to perform “any 
necessary consistent duties while on base or over- 
time,’’ or the use of prerecorded material up to 70 
hours per week, the Company offered the Union a 
package proposal, excluding those items (J.A. 323; 
143-144). The Union agreed to some of the items con- 
tained in the proposal, but would not accept the pack- 
age as a whole (J.A. 145). The Company, asserting 
that the Union had “take[n] the goodies out of the 
package and offere[d] nothing in return,” asked for 
a caucus, and told the mediators and others assembled 
that the meetings were “getting absolutely nowhere,” 
and that “the best thing to do was to walk out’’ 
(tbid.). 
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The next day, Union negotiator-Schnabel and -Com- 
pany negotiator McClay met. privately and discussed 
various aspects of the Company’s package proposal 
for several hours without agreement (J.A. 323; 146- 
147). At McClay’s suggestion that the parties “move 
on,” prerecording was discussed, with Schnabel tak- 
ing the position that he ‘“couldn’t buy 70 hours’’ of 
prerecording (J.A. 147). The Company offered first 
56 hours, and then 50, which the Union said it would 
accept on condition that the Company agree to pay a 
man for the use of prerecorded material as if he were 
present at the time it was played (J.A. 299; 148-149). 

On December 9, the Company presented a new sum- 
mary of the parties’ respective positions, showing that 
the issues of interchangeability between categories 
and media, prerecording, and wages were still unre- 
solved (J.A. 238-241). The parties discussed some 
issues, including prerecording, but no agreement was 
reached (J.A. 323, 53), and on December 10, the 
Union told the Company that it “had no choice but to 
give the Company the 24-hour strike notice” (ibid.). 
The Union called a meeting of its membership on De- 
cember 11, after which the picketing of the Company 
began (J.A. 323, 53-54). Although the parties met 
several times more during the course of the next six 
months, they had reached no agreement at the time of 
the hearing in the case (J.A. 323). 


II. The Board’s conclusion and order 


The Board, contrary to the Trial Examiner, found 
that the Company did not violate Section 8(a) (5) 
and (1) of the Act by unilaterally changing existing 
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terms and conditions of employment on December 4, 
1965, because it determined thatthe parties had bar- 
gained to an impasse on the issues encompassed by 
the Company’s changes. Accordingly, the- Board 
ordered that the complaint against the Company be 
dismissed in its entirety (J-A. 317-327). 


SUMMARY OF ARGUMENT 


The Board properly determined that by December 4, 
the parties had bargained to impasse, and. that the 
Company was accordingly entitled to introduce uni- 
lateral changes as to these working conditions. The 
parties had held continuous meetings throughout the 
preceding six months, and had discussed in some de- 
tail the changes which the Company wished to obtain 
in the old contract. It was evident that no progress 
was being made on the major issues of contention— 
that is, the amount of flexibility which the Company 
would have in personnel assignments and its use of 
prerecorded material. Although the parties continued 
to meet and to discuss these issues after December 4, 
no current movement was discernible in their respec- 
tive positions. Accordingly, the Company’s institution 
of unilateral changes regarding these areas was not 
violative of Section 8(a) (5) and (1) of the Act. 

The Board’s determination that, given impasse, the 
changes were lawful, was also proper. The changes 
regarding wages and interchangeability of staff mem- 
bers were precisely those which the Company had al- 
ready .proposed. On prerecording, the Company’s 
statement that it. would not exceed-a 70-hour limita- 
tion on prerecording was not in any practical sense 


15 


substantially greater than its preposal’ that “it would 
accept some limitations. The changes’ affecting assign- 
ment of director-coordinators were perfectly consist- 
ent with the Company’s position that it be allowed 
complete freedom in their assignment. ' Finally, 
neither the manner in which the: Company instituted 
these changes nor its motive for doing so rendered the 
action unlawful. : 


ABGUMENT 


The Board properly held that the posted changes in staff as- 
signment procedures did not violate Section 8(a) (5) and (1) 
of the Act 
The collective-bargaining requirements of the Act 

impose upon both the employer and the employees’ 

representative the duty to meet and confer in “good 
faith”? (Section 8(d)). This duty, however, does not 
compel a party “to engage in fruitless marathon dis- 
cussions at the expense of frank statement and sup- 
port of his position.’’ N.L.RB.B.. v. American 

Insurance Co., 343 U.S. 395, 404. Indeed, “[w]here 

good-faith bargaining has not resolved a key issue and 

where there are no definite plans for further efforts 
to break the deadlock, the Board is warranted, see 

American Ship Building Co. v. N.L.R.B., 380 US. 

300 * * * and perhaps sometimes even required, cf. 

N.L.B.B. v. Intracoastal Terminal, Inc., 286 F. 2d 

954 (5th Cir. 1961) to make a determination that an 

impasse existed.” Dallas General Drivers, W ¢& AH, 

Local No. 745 v. N.LB.B., 122 US. App. D.C. 417, 

420, 355 F. 2d 842, 845. Under such circumstances, the 

employer is free to institute unilateral changes, so 
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long as they are not “substantially different from, or 
greater than, any which the employer has proposed 
during its negotiations. * * *” NORB. v. 
Crompton-Highland Mills, 337 U.S. 217, 225. We 
show below that the parties in this case had reached 
an impasse concerning the major issues dividing them, 
and that the employer’s unilateral changes as to those 
matters were not “substantially * * * greater than’’ 
the changes already proposed by the Company and 
rejected by the Union. See N.L.R.B. v. Crompton- 
Highland Mills, supra. 
A. Substantial evidence supports the Board’s finding that the parties had 
reached an impasse 

As shown in the Counterstatement, when respond- 
ent bought WDAF, it assumed a contract which lim- 
ited the amount of prerecording which could be used 
to five hours per medium per day, divided staff mem- 
bers into categories with specific duties to perform, 
and required that the Company have two director- 
coordinators on all live programs. When the contract’s 
expiration loomed, the Company announced its desire 
to achieve much greater flexibility, especially in the 

©The Company, citing American Ship Building Co. v. 
NV.L.RB., 380 U.S. 300, argues that it is unnecessary for the 
parties to reach an impasse in bargaining before an employer 
may institute unilateral changes in working conditions. Of 
course, the Board did not reach that issue because it found that 
impasse had been reached. But in any event, nothing in Ameri- 
can Ship suggests that an employer may make unilateral 
changes prior to impasse. The Court held that “the use of a 
temporary layoff of employees solely as a means to bring 
economic pressure to bear in support of the employer’s bar- 

ini ition, after an impasse has been reached,” is not & 


gaining positi 
violation of Section 8(a) (8) and (1). Zd. at 308, 310. 
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areas mentioned. Thus, it proposed that director-co- 
ordinators be eliminated from contract coverage alto- 
gether as supervisors, that the members of the 
remaining categories be completely interchangeable, 
and that the Company be permitted to use unlimited 
amounts of prerecorded material on all media. 

Anticipating the difficulty of the negotiations, the 
Company had requested that bargaining begin on 
June 1, four months prior to the scheduled expiration 
of the contract. By virtue of extensions, bargaining 
continued throughout the next six months. As noted 
by the Board, the parties chose to discuss the various 
staff-assignment provisions of the contract separately, 
rather than discussing generally the goals sought by 
each. In each instance, however, the parties’ respec- 
tive positions remained constant—the Company de- 
sired substantially greater flexibility; the Union, the 
status quo. After 24 sessions, no progress was visible 
in the major areas of disagreement. Indeed, by De- 
cember the situation was worsening, for when the 
Union proposed that the Company could have unlim- 
ited prerecording on FM in return for none at all on 
the other media, the Company stated that the pro- 
posal was worse than the old contract, because it cut 
the total amount of prerecording from 105 hours to 63 
hours or less. The Union, in the meantime, had set up 
a mobile office and ordered picket signs, and had 
summed up its view of the situation on December 1 
by stating that the Company was seeking “regressive 
changes’? in the old contract, which the Union could 
not allow. 
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On. this record, the Board was clearly justified in 
finding that the parties had reached an impasse in 
bargaining as to these issues at the time respondent 
announced its unilateral changes in the contract on 
December 4. “[I]mpasse is a question of fact involv- 
ing the Board’s presumed expert experience and 
knowledge of bargaining problems. The problem of 
deciding when further bargaining on an issue is futile 
is often difficult for the bargainers and is necessarily 
so for the Board. * * * Nor is there a rigid formula 
for assessing so subtle an issue as the precise time 
when an impasse occur; but the fact that the parties 
resume discussions on issues other than [those on which 
there is an impasse] after [unilateral changes have 
been instituted regarding the latter issues] is not in- 
compatible with a finding that an impasse on [the 
latter issues] had been reached by that date.” Dallas 
General Drivers, W & H, Local 745 v. N.L.R.B., 122 
U.S. App. D.C. 417, 420, 355 F. 2d 842; 844-845. In 
this case, although the parties continued to meet and 
to discuss some of the issues dividing them, it was evi- 
dent that they were firm in their respective positions 
on the important areas of disagreement, and on the 
overall issue of how much freedom the Company was 
to: be permitted, and that there was no prospect of 
narrowing the gulf separating them. 

The Union apparently concedes, as it must, that the 
positions on staff assignments. were solidified at the 
time of the Company’s announcement, but relies on 
the fact that agreements on minor matters had been 
reached and that other such agreements were-probably 
still possible. From this fact, the Union argues first 
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that as a matter of law total impasse must be reached 
before any change can be made. But, as the Board 
stated, “a deadlock is still a deadlock whether pro- 
duced by one or a number of significant and unre- 
solved differences in positions” (J.A. 325). N.L.RB. 
y. Katz, 369 U.S. 736, cited. by the Union, does not 
suggest a different conclusion. There, the Supreme 
Court accepted the Board’s finding that the employer 
‘““yndertook its unilateral actions before * * * any 
possible impasse”’ (id. at 741-742, emphasis. supplied). 
Moreover, the rationale of the decision in Katz is 
clearly consistent with the Board’s action here. Thus, 
in explaining the “practical considerations’ which 
support its conclusion as to the unlawfulness of the 
changes which had been mentioned at the bargaining 
table, the Court noted the disruptive effects of im- 
posing on employees working conditions which the 
union negotiators had not yet determined to accept 
or reject (id. at 744). Where, as here, bargaining has 
resulted in the union’s taking an announced position 
on the changes instituted, no such disruption is likely 
to occur. Indeed, the Union appears to concede that 
pressing economic necessity would have justified the 
Company’s instituting those changes as to which im- 
passe had been reached. Such an exception, of course, 
swallows the contention that, as a matter of law, only 
total impasse will justify any change. - 

Next, the Union argues that in any event, the ex- 
istence of an area of possible movement precluded 
impasse, because “barriers fall one by one and the 
parties. finally reach agreement’’. This argument, 
however, is necessarily an attack on the Board’s find- 
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ings (J.A. 325) that in view of the “bargaining his- 
tory, the good faith of the parties in negotiations, the 
length of the negotiations, the importance of the is- 
sues as to which there is disagreement, the contempo- 
raneous understanding of the parties as to the state 
of negotiations * * * the parties here reached an im- 
passe in negotiations.”’ In short, the Board regarded 
the areas of possible agreement as minor and un- 
related to staff-assignment issues and hence deter- 
mined that the parties were in a “deadlock.” Thus, 
despite the agreements reached in other matters, the 
Union consistently reported ‘‘no progress” to its 
members, terminated the contract, and prepared to 
strike, all because it regarded the loss of the “historic 
category system’? as something it could not accept 
(J.A. 269-273). Although the Company conceded that 
perhaps impasse had not been reached on every con- 
tract issue, it considered that “no movement” was 
oceurring because after 23 sessions it had reached no 
agreement in the areas which it regarded as important 
and regarded the Union’s last offer as regressive 
(J.A. 104, 171). Moreover, agreement on wages and 
economic fringes was clearly tied to breaking the 
deadlock on staff assignments. Accordingly, the big 
issues had produced a deadlock, and from the “van- 
tage point of December 4”’ the possible agreement on 
other small issues—for example, grievance handling— 
affords no basis “to conclude that a continuation of 
bargaining sessions would have culminated in a bar- 
gaining agreement” (J.A. 325).° 

© As noted above, the Trial Examiner concluded from the 
above facts that no impasse had occurred. Since the disagree- 
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B. The Board properly found that the changes themselves were proper 


The Union also contests the Board’s finding that the 
conditions of employment in the notice were “reason- 
ably comprehended within [the Company’s] pre- 
impasse proposals” (J.A. 325). See NLRB. v. 
Crompton-Highland Mills, Inc., supra. In all respects 
but two—that is, limits on assignment. of director-co- 
ordinators and on prerecording—the proposals and 
announced changes were identical. Although the as- 
signment of director-coordinators had not been dis- 
cussed in detail because of the Company’s insistence 
that they did not belong within the unit, to the extent 
that the topic had been discussed, the. Company’s posi- 
tion was steadfast: it would not be bound by the old 
contract requirements concerning double manning on 
live programs, and it demanded complete interchange- 
ability between director-coordinators and other staff 
performers. The announced changes were perfectly 
consistent with this position. Furthermore, as the 


ment between the Board and the Examiner turns, not on the 
credibility of witnesses, but on inferences to be drawn from 
the record as a whole, his conclusions are not entitled to special 
weight. Universal Camera Corp. v. N.LRB., 340 US. 474, 496; 
FLC. v. Allentown Broadcasting Corp. 349 U.S. 358; Puerto 
Rico Drydock v. NLRB. 108 App. D.C. 252, 284 F. 2d 212, 
cert. denied, 364 U.S. 883. 

In addition to arguing that bargaining was proceeding satis- 
factorily, the Union also makes the contrary argument that the 
Company’s delay in producing information had impeded agree- 
ment. The information, which pertained to pensions and sick 
leave, was in “fact provided at a time when 25 issues remained 
outstanding. Its production did not secure agreement-on those 
issues, however, and the frequent bargaining sessions were busy 
with other matters. In view of these circumstances, the conten- 
tion that any delay in producing this information had a signifi- 
cant effect on bargaining progress is clearly unfounded. 
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Board. noted, since‘ the Company was insisting on ex- 
clusion of director-coordinators from the unit alto- 
gether, it was in essence demanding complete freedom 
in their assignment, and the-result of the announced 
changes: was the same whether the Company. obtained 
their exclusion from the unit or conceded their inclu- 
sion but demanded the right to assign them at; will. 
See N.L.R.B. v. American National Insurance Co., 
343 U.S. 395. 

The Company’s announcement with see to pre- 
recording was similarly related to its bargaining 
offers and represented no significant change. At the 
bargaining table, the Company had expressed a will- 
ingness to accept some limitation on prerecording for 
AM radio and television. So far as appears, the Com- 
pany was not asked for a specific figure, and the 
Union’s next offer provided for no prerecording on 
these media. In its announcement, the -Company 
simply provided a specific figure—that is, a maximum 
of 70 hours a week in each medium—but it did not 
thereby alter its position that it required substantial 
freedom in this area. Indeed, it was twice as much 
prerecording as allowed by the old contract. figure, 
which the Union had withdrawn in its latest proposal, 
and two days after the announcement, the Union Te- 
jected not.only 70 hours, but.also 56, then 50. As set 
forth in Katz, supra, 369 U.S. at 747,:the rationale 
for prohibiting unilateral action by an employer is to 
prevent ‘‘behavior which is in effect a refusal to ne- 
gotiate, or which directly obstruets or inhibits the 
actual process of discussion, or which reflects a cast of 
mind against reaching agreement.” Clearly, :this ac- 
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-tion meets none of these criteria;‘for like the other 
portions of the announcement, it was a fair and con- 
sistent restatement of the Company’s earlier position. 

Finally, the Union argues that in any. event the 
Company’s manner’ or motive in making the changes 
renderedthem unlawful. The Union’s argument as to 
the allegedly abrupt manner in which the Company 
acted depends on an exaggerated account of the 
events. As noted above (pp. 10-12), the parties met 
after the Company had announced its intention to 
make the changes and after the changes were spec- 
ified, but before they were announced to the employ- 
ees. The Union’s objection was to any change, and 
when this objection was rejected, the parties went on 
to discuss other contract matters. In short, the parties 
had’ bargained for months over the substance of the 
changes, and once the Union had predicted that the 
specific changes would ‘‘infuriate”’ the employees, 
everyone recognized that the possible subjects for dis- 
cussion were exhausted. 

The Union also contends that the Company’s motive 
in effecting the staff-assignment changes was “to con- 
vince the unit members that they could live with these 
changes” (J-A. 125-126) and that this motive ren- 
dered the action unlawful as an attempt to undermine 
the Union. The Supreme Court’s decision in Ameri- 
can Ship, supra, however, requires a distinction be- 
tween employer conduct which tends to undermine a 
union’s status as bargaining representative, and con- 
duct which seeks only to force unit employees to 
abandon the bargaining position which they have in- 
sisted upon to impasse through their agent. See also 
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N.L.R.B. v. Dalton Brick Co., 301 F. 2d 886 (C-A. 5). 
The Company’s conduct here, as well as the an- 
nounced motive, clearly piaces its action in the lawful 
category. Thus, following exhaustive discussions—and 
while continuing to bargain in good faith—the Com- 
pany apparently determined that the employees were 
-insisting on the status quo only because they had ex- 
aggerated fears of the unknown. Of course, the Com- 
pany’s action gave them an opportunity: to compare 
one method of operation with the other:on the basis 
of experience. Contrary to the Union’s contention that 
this must inevitably disrupt bargaining, the experi- 
ment could aid agreement either by reducing the em- 
ployees’ resistance to change or by altering the 
Company’s belief that only ignorance, not conviction, 
prompted the employees’ attitude. Whether the Com- 
pany was right or wrong, however, its action neither 
indicated that it was “hostile to its employees’. band- 
ing together for collective bargaining’? (American 
Ship, supra, 380 U.S. at 308) nor reflected “a cast of 
mind against reaching agreement’? (Katz, supra, 369 
US. at 747). 
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CONCLUSION “y 
For the reasons stated above, the petition to review 
should be denied. 
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January 15, 1966, offer to withdraw the uni- 
lateral changes does not prove “impasse”’ 


. The Union’s internal communications to its 
members should not be considered as evidence 
of ‘‘impasse” 
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Conclusion 
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REPLY BRIEF FOR PETITIONER 


STATEMENT 


This Brief replies to certain contentions raised by the 
| National Labor Relations Board and the Intervenor 
(Company) in their briefs. 


} 1Reference to page numbers in connection with either the Board or 
the Intervenor has reference to the page number of that party’s Brief. 


| The numbers following the letters “J.A.” refer to the Joint Appendix. 
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ARGUMENT 


L Comments on certain cases cited by the Board and Com- 
pany as follows: 


Dallas General Drivers, W @ H, Local No. 745 v- 
N.L-R.B., 122 U.S. App. D. C. 417, 355 F. (2d) 842, 
and American Ship Building Co. v. NL-RB., 380 US. 
300, are neither applicable nor controlling. N.L.R.B. v. 
Katz, 369 U.S. 736, requires a reversal of the Board 
in the case at bar. 


The Board, in its brief, on pages 15 and 18, cites the 
case of Dallas General Drivers, W é& H, Local 745, v. 
N.LRB., 122 U.S. App. D. C. 417, 420, 355 F. (2d) 842, 
944.845. That case is clearly distinguishable from the 
case at bar in that there was a clear-cut impasse on 
wages. The Company in that case had rejected the Union’s 
last counter-proposal on wages, no future meeting was 
scheduled and there was only a loose understanding that 
if either party wanted to meet, they could schedule an- 
other session ‘“‘when the spirit moved them’? (J.c., U.S. 
App. D.C. 419, F. (2d) 844). The next day, the Company 
put its wage reduction into effect. This is certainly a 
strikingly different situation than the case at bar where 
there was no interruption in bargaining at the time when 
and after the unilateral changes were announced and put 
into effect. 


In the Dallas General Drivers decision, supra, of 
significance is this Court’s language (I.c. U.S. App. D.C. 
420, F. (2d) $45) as follows: ‘Where good faith bargain- 
ing has not resolved a key issue and where there are no 
definite plans for further efforts to break the deadlock, 
the Board is warranted . . . to make a determination that 
an_impasse existed.” (Emphasis added.) Even assuming, 
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though not supported by the record, that there was a dead- 
lock on the key issues, there were very definite plans 
' to attempt to break the deadlock now alleged to have 
existed, in that the parties continued meeting on Decem- 
' ber 4 and scheduled a meeting for December 6 (J.A..45, 
138).’ This latter meeting was held and further meetings 
| were held on December 7, 9 and 10 (J.A. 50, 51, 52). 
Further, Mr. Schnabel, the Hxecutive Secretary of the 
' Union, gave his assurance there would be no strike with- 
out at least 24-hours’ prior notice (J.A. 48). This attitude 
| certainly is not consistent with a finding of impasse. The 
parties obviously did not consider the situation hopeless; 
otherwise, they would not have continued meeting and 
would not have made the agreement neearne the BEES 
strike notice.” 

This Court also states in Dallas, supra, that resum- 
ing discussions on issues other than wages was: not in- 
' compatible with a finding that an impasse on the ‘wage 
| issue had been reached. However, in footnote no: 1 (Lc. 
U.S. App. D.C. 420, F. (2d) 845), the Court then stated that 
| it did not reach the question of whether evidence of re- 
newed: discussion of wages would preclude. a Board find- 
ing’ of impasse. The factual framework in which these 
| statements were made must be considered. As. pointed 
out above; no meeting was scheduled at the. time the uni- 
lateral changes occurred in Dallas and the only: evidence. 
i of possible future negotiations was an expression from 
the Company in a letter to the Union written a week or 
more after the wage reduction ‘‘stating its continued 


2At Page 28, the Company states that “. .. the parties adjourned the 
| meeting [on' December 4] agreeing, at the Mediator’s request, to: meet 
| again the following Monday.” (Emphasis added.) The record is not 
| ¢ited here and actually it shows that the further meeting on Monday, 
| December 6, :1965,.was mutually decided to .be held in an atmosphere 
' of continued negotiations for the purpose of attempting to achieve a 
Contract. (Testimony of Schnabel, J.-A. 45 and of McClay, J.A. 138.) 
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willingness to meet.”’ Again, this is an entirely different 
factual situation from the case at bar. 

In the instant case, in the negotiating sessions which 
occurred after the unilateral changes of December 4, the 
discussions revolved around the entire contract. In other 
words, the unilateral changes were not by-passed but 
were a part of the discussions. The testimony of John 
McClay, Chief Company Negotiator at that time, dem- 
onstrates that the continuing negotiations after the uni- 
lateral changes revolved around all of the issues in dis- 
pute, including those on which unilateral changes had 
been instituted. He testified that on December 6, he re- 
viewed the Company’s position on each of the issues, 
which he had placed on a list (J.A. 141, 142, 143, 144); 
and, he stated he was trying to work out a package (J.A. 
144). A continued discussion of the ‘“‘package” resumed on 
December 7 (J.A: 146, et seq). It is, therefore, respectfully 
urged that the continuing negotiations before, during and 
after the unilateral changes obviates the Board’s finding 
of an ‘‘impasse” which would permit the imposition of the 
unilateral changes. Petitioner believes that the Supreme 
Court’s standard of ‘under negotiation’? as found in 
N.L.R.B. v. Katz (369 U.S. 736, 743) requires such a 
holding. 

In contending that ‘‘impasse” is not necessary in order 
for an employer to lawfully institute unilateral changes, 
the Intervenor (page 37) is in error in quoting out of 
context a sentence from American Ship Building Co. v. 
N.LR.B. (380 U.S. 300, 316), which leaves the impression 
that the Supreme Court therein held that once the con- 
tract with the Union has expired, then the Employer is 
automatically free to institute unilateral changes. The 

3The Company is, therefore, obviously in error when it states in its 
Brief on page 22 that there was an absence of discussion of key issues 


after November 29, 1965. Also, there is a similar incorrect statement in 
f.n. 2 on page 22 of said Brief. 
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; Supreme Court, in American Ship Building Co., as pointed 
out by the Board in its brief, fn. 5, page 16, clearly held in 


* | the very last sentence of its decision that ‘‘accordingly, 


we hold that an employer violates neither Sec. 8(a)(1) 
| nor: See. 8(a)(3) when, after a bargaining impasse. has 
been ‘reached, he temporarily shuts: down his plant. and 


a lays off his employees for the sole purpose of bringing 


economic pressure to bear in support of his. legitimate 
bargaining position’’, J.c. 318. (Emphasis added.) Earlier, 
! in its opinion, the Supreme Court had also emphasized 
that this was the only issue before it, J.c. 308. 


The Company, on page 39 of its brief, also miscontrues 
' the decision of the Supreme Court in N.L.R.B. v. Katz, 369 
US. 736 by contending that the Court ‘avoided approval 
, of the impasse requirement and went no further than to 
require “prior discussion.” There it was pointed. out that 
the Board had held that ‘‘. . . the Respondent. [company] 
undertook its unilateral actions before negotiations were 
, discontinued in May, 1957, or before.as we find on the 
record, thé existence of any possible impasse”, l.c. 741. 
i (Emphasis added.) And the Court went on to hold, l.c. 743, 
; “*... that an employer’s unilateral ‘change in conditions 

: of employment under negotiation is similarly a violation 
“of Sec. 8(a)(5), for it is a circumvention of the duty to 
negotiate which. frustrates the ‘objectives of Sec. 8(a) (5) 
: Much as does a flat refusal.’’ (Emphasis added.) ~~ 


In other words, in Katz, supra, the Supreme Court does 
: not concern itself with technical questions as to “impasse”, 
_ but broadly holds that all that is necessary for a violation 
is unilateral change in conditions of employment which 
are under negotiation. 
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Il: The Company’s contentions that “impasse” occurred 
on November 29, 1965, and that the question of “impasse” 
suust beijlocked at) “through the\cyen, of ice rene any 
are. erroneous. 


The Company tries to paint a picture that, by November 
59,'the parties had exhausted their negotiating-possibilities 
and they were at an impasse (see pages 25 and 29) ; how- 
ever, the opposite is actually the case since realistic and 
potentially fruitful negotiations were just beginning and 
could have lead to the consummation of a contract with- 
out 2 strike had it not been for the unilateral changes in 
question. 


The Company made its first wage proposal on November 
29, (J.A. 41) and it had dropped a discharge without cause 
proposal which was vital to the Union (J.A. 40). At the 
time of this meeting, Mr. Schnabel had not received sick 
leave and earnings information.on certain employees (J-A- 
41). At the ‘previous meeting of November 24, the Com- 
pany had.made a new proposal on interchange between 
categories but there had not been any negotiating con- 
cerning this subject at that time beeause of the presence 
of-the Company’s stenographer (J-A. 40). This proposal 
did include reference to the Director-Coordinators; but, the 
Company was still claiming that they were not a part of 
the unit, therefore, there could-not have. been realistic 
negotiations concerning these employees. Other issues: had 
not been sufficiently discussed (see pages 23, 24 and 25 of 
Petitioner’s Brief). This being the situation on Novem- 
ber 29, it is impossible to say the parties were at an im- 
passe at that time, especially since there was no thought 
whatsoever given to discontinuing the negotiations and 
further sessions were held thereafter. Except for a brief 
period on December 3, at which time the Union presented 
a revised proposal on recognition, the next joint session 
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was not held: until the day. .of the unilateral: chatiges,:to- 
wit: December’ 4-(J.A. 41, 42).: Despite the: Companys 
coloring to the contrary (page 29), important matters. were 
discussed on December 4, such as recognition, manage- 
ment rights and arbitration (J.A. 43). Clauses of this:na- 
tare are always important issues in any- negotiation: and 
whether or -not. they. were contained in -the unilateral 
changes: is unimportant since,: otherwise, an employer 
could. at random pick items for. lawful unilateral -change 
which for any reason, including design, had: not been. dis- 
cussed at sessions immediatly preceding = ‘unilateral 
changes. 

The Intervenor,‘on page © 2 of its 5 brief; would: have the 
Court look at the question of impassé strictly through the 
eyes of the moving party; however, the board, in this-very 
decision, does not adhere to such a position but to the-con- 
trary states one of the criteria to be the “contemporaneous 


understanding of the parties as to the state“of tegotia- 
tions .. .” (Emphasis added.) Further, this Court did:not 
set forth:such a standard in Dallas General Drivers, W. 4H 
Local No. 745, v. N-L.R.B., 122 U.S. App. D. C. 417, 355: F: 
(2d) 842;-and neither did: the Supreme Court i in NERS. 
v. Katz, 369 US. 736. 


“In this connection, ‘the Company refers to’ not being’ able 
to reach agreement on the issues it regarded as important 
(page 21). Such a criteria would mean that employers 
could freely invoke unilateral changes with ‘impunity, 
since a simple explanation at 2 hearing by the Employer, 
that Items A, B and C agreed upon were unimportant 
and Items X, ¥ and Z not agreed upon were the important 
vital issues, would suffice to justify the unilateral: changés 
as being lawfal. ” 


mi pCR eae 
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III. The Union requested further bargaining when the 
unilateral changes were announced on December 4, 1965. 

The Board, in its Brief (page 23) is grossly incorrect 
when, in referring to the occurrences after the unilateral 
changes were announced by the Intervenor, it states: “The 
Union’s objection was to any change, and when this ob- 
jection-was rejected, the parties went on to discuss other 
contract matters.” Mr. Schnabel did request the Company 
not to invoke the unilateral changes (J-A. 44); however, 
he and Mr. Whipple, the Union’s attorney, requested that 
the Company bargain on these-items, since nothing had 
been bargained to an impasse as far as they knew and 
some of the items had not been bargained on at all (J.A. 
44, 45, 136, 137). The tenor of the Union’s position cer- 
tainly was one of constructive negotiations in an attempt 
to. see if the matters could be ironed out through discus- 
sions instead of drastic moves, such .as Ee cence 
and a strike. 


IV. The unilateral change eee pre-recording violated 
the Act. 

In attempting to counteract the Trial Examiner’s very 
convincing finding that the change concerning pre-record- 
ing was greater than its previous position, the Company 
(page 31) raises technical questions as to it being prop- 
erly notified that such was being alleged as a violation. 
Clearly, such a violation does come within the purview 
of the. Complaint which alleges in Paragraph VII (J.-A. 
192) ‘¢. .. that the Respondent bypassed the Union and 
manera changed existing wage rates, hours of em- 
ployment, job duties and other terms and conditions of 
employment.” By alleging that there were such unlawful 
unilateral changes, the Company was put on notice that it 
must justify the lawfulness of each unilateral change and 
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one such requirement is-and has been for a number of 
years that the changes instituted must be consistent ‘with 
and/or not greater than the last previous offer of .the 
Company. N.L.R.B. v. Crompton-Highland Malis; 337 US. 
217 (1949). 


The Company states there was no evidence offered on 
this question (page 31). This is certainly incorrect in that 
the record clearly shows that the Company’s last stated: 
offer in regard to pre-recording contained no limitation 
(J.A. 72; R. Ex. No. 10, J.A. 277) and it further shows 
| the unilateral change was a limitation of 70 hours per 
| week per medium (G.C. Ex. No. 9, J.A. 228). This is 
the basis on which the Trial Examiner found the violation. 
Certainly, when such evidence was introduced at the hear- 
ing, it was incumbent upon the Company to present what- 
| ever evidence it might have to try «to show there ‘was 
: nothing unlawful, even though this unilateral change was 
, inconsistent with the Company’s last stated position. How- 
i ever, in any event, the contentions of the Company along 
| this line are not of an evidentiary nature, but strictly 
legal arguments. 


| The argument by the Company on page 33 of its Brief 
: that the 70 hour limitation in the unilateral changes ‘ was 
' not an improvement in working conditions from “on- 
limited’’ pre-recording is certainly incorrect. The pur- 
pose of pre-recording, insofar as the Company is_con- 
cerned, is to record in advance services that would other- 
' wise be performed live at the time of broadcast, thereby 
eliminating the necessity of having an announcer on duty, 
lessening overtime and reducing the total number. of ,an- 
: nouncers needed to cover the broadcast schedule: ofthe 
: Station. It is therefore self-evident that placing’a maximum 
on pre-recording substantially below unlimited pre-record- 
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ing would be of considerable benefit to the members of 
the bargaining unit. 

The Company (pages 36, 37) accuses Mr. Schnabel of 
pack-tracking in regard to his offer of unlimited pre-re- 
cording on FM and no pre-recording on AM and TV. The 
existing Contract provided for maximum of 5 hours of 
pre-recording per media per day, or @ total of 105 hours 
per week (G.C. Ex. No. 2, J.A. 197). By simple mathe- 
matics (24 hours a day, 7 days a week), it can be deter- 
mined that Mr. Schnabel’s offer would allow for. a po- 
tential maximum of 168 hours per week of pre-recording, 
or substantially more than what had been allowed by the 
existing Contract. ts 


V. The rejection by the Union of the Company’s January 
15, 1966, offer to withdraw the unilateral changes does not 
prove “impasse”. ose 

The Company urges (pages 30, 31) that the Union’s 
rejection of the Company’s offer to withdraw the uni- 
lateral changes on January 15, 1966, is evidence of great 
weight in proving that a substantial disagreement amount- 
ing to an impasse existed. on the issues preceding - the 
strike. Such is an absurd contention since what possible 
pearing the refusal of an offer to withdraw these uni- 
lateral changes would have on the issue of whether or 
not an impasse existed on December 4, 1965, is incon- 
ceivable. Further, there was no assurance given by the Com- 
pany that it would not again institute unilateral changes 
after a return to work (J-A. 55) 5 and, also it must be re- 
membered that, at this time, the employees had been on 
strike for more than a month and there was no offer 
by the Company to make the men whole for the money 


they -had lost during the period they were. on eee (J. 5 
55).* 

The Company, on page 30’ of its Brief, states that the 
Union ‘“‘. . . finally, on January 15, 1966, for the. first 
time, aimed that they were srtiking because of -the 
changes.” This statement is incorrect. Mr.-‘Schnabel, ac- 
cording to Mr. McClay, pointed out immediately after the 
unilateral changes were announced that he (Schnabel) “..... 
didn’t think he could keep his people in in the face: of 
this . . .”? (J.A. 136). Then, on December 10, 1965, when 
Mr. Schnabel gave to Mr. Willard, the Conipany’s Attor- 
ney, the 24 hours’ strike notice, he explained to Willard 
that he ‘‘. . . had no choice . . .” and the reason ‘for ‘the 
strike was the fact the Company was ‘“‘.-. . putting into 
effect more and more of the unilateral changes posted on 
the 4th, the bargaining units was on . . ”? him (J.A. 53). 


VI. The Union’s internal communications to its members 
should not be considered as evidence of “impasse”. ; 


The Board, in its decision (J.A. 319) and in its. Brief 
(page 7), and the Intervenor, in its Brief (pages 5 and 
26), rely on internal communications within the Union 
organization as evidence that an impasse existed. These 
were communications from the Executive Secretary, 
Schnabel, to the members made during the course _of 
negotiations with the Company: 
| These communications had nothing to do with the ne- 
| gotiations which were in progress. They were not public 
announcements, but were submitted exclusively to the mem- 
: bers of the bargaining unit for their information (J-A. 64). 
_ The Intervenor, who offered these communications into 


; 4If anything, this offer should be construed as an admission by the 
' Company that it had unlawfully. instituted the unilateral changes and 
was making a partial attempt to purge itself. ‘aye 


evidence at the hearing, was not legitimately privy to 
such communications. The two communications upon which 
the Board apparently relies in making its finding of “im- 
passe” were made four to six weeks prior to the institu- 
tion of the unilateral changes. The record is replete with 
evidence of substantial progress toward an agreement dur- 
ing that period of time. Further, the statements therein 
were mere conclusions and could have no bearing on the 
vital, factual questions of impasse. The quality of this type 
of evidence is indeed infinitesimal, especially when com- 
pared to the firsthand and best evidence discussed in Peti- 
tioner’s Brief, showing that the parties were still ne- 
gotiating and making progress on December 4 when the 
unilateral changes were instituted and that neither party 
considered that an impasse existed.5 


VII. MISCELLANEOUS 


Respondent’s Exhibit No. 10, referred to on page 8 of the 
Board’s Brief, which exhibit allegedly presented an outline 
of the parties’ respective positions, was strictly a self- 
serving Company document and was only used as a work- 
ing tool in the view of the Company’s attorney (J.A. 102). 
It was stated to be inaccurate by Mr. Schnabel (J.A. 40, 
41). 

On page 25 of the Company’s Brief, it is asserted that 
“,.. the Board recognized, that the purpose of a separate 
session [with Federal mediators] is to explore the issues 
in dispute and search for a method to break deadlocks.” 
No citation is given for this statement. 

On page 26, footnote 4, of the Company’s Brief, it is 


SThe Intervenor also relies on newspaper stories of November 20, 
1965, and December 9, 1965, in an attempt to establish its position 
(pages 7 and 12). Such hearsay evidence could not possibly have any 
bearing on the “contemporaneous understanding” of the parties on 
December 4, 1965. 
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stated the Federal mediators had participated in six-bar- 
gaining sessions and “‘. . . had ample opportunity at other 
times to become fully acquainted with the issues.”? There is 
no page reference and nothing in the record to show “‘other - 
times” when the Federal mediators would have had an 
opportunity to become fully acquainted with the issues. 


In footnote 6, page 20 of its Brief, the Board tries to 
leave the impression that no weight should be given to 
the Trial Examiner’s findings in this case and Universal 
Camera Corp. v. N.L.R.B., 340 U.S. 474, 496, is cited. That 
case, in discussing the weight to be given the Board’s 
findings states, l.c. 496: ““We intend: only to recognize 
that evidence supporting a conclusion may be less sub- 
stantial when an impartial experienced examiner who has 
observed the witnesses and lived with the case has drawn 
conclusions different from the Board’s than when he has 
reached the same conclusion. The findings-of the examiner 
are to be considered along with the consistency and in- 


: herent probability of testimony.” 


, Therefore the Trial Examiner’s findings herein should be 
given consideration. 


Conclusion. 


For the reasons stated in the Petitioner’s initial brief, 
the decision of the National Labor Relations Board should 
be reversed. 


Respectfully submitted, 
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VI. 2-6411, 


and 


Samus LEVINE, 
837 Warner Building, 
Washington, D. C. 20004, 


628-5821, 
Attorneys for Petitioner. 


